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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

CORPUS CHRISTI DIVISION ENTERED
06/06/2008

8

IN RE: 8 JOINTLY ADMINISTERED
§ Case No. 07-20027-C-11

SCOTIA DEVELOPMENT LLC, 8 Chapter 11

ET AL, )

Debtors. 8§

FINDINGS OF FACT AND CONCLUSIONS OF LAW REGARDING (A)
CONFIRMATION OF MRC/MARATHON PLAN; (B) DENIAL OF
CONFIRMATION OF THE INDENTURE TRUSTEE PLAN AND
(C) DENIAL OF THE MOTION TO APPOINT A CHAPTER 11 TR USTEE

On this day came on for consideration confirmabbeompeting plans of
reorganization filed herein. The Court, having de#tne evidence and arguments of
counsel, makes the following findings of fact ammhdusions of law in support of (a)
confirmation of the First Amended Joint Plan of Rmmization for the Debtors, as
Further Modified, Proposed by Mendocino Redwood @any, LLC (together with
certain of its affiliates, “MRC”), Marathon Strucad Finance Fund L.P. (“Marathon”),
and the Official Committee of Unsecured Creditdise (“Committee”), and (together
with the MRC and Marathon, the “Plan Proponents”JDocket No. 2902] (the
“MRC/Marathon Plan”); (b) denial of confirmation tife First Amended Chapter 11 Plan
for Scotia Pacific Company LLC Proposed by The BahlNew York Trust Company,
N.A., Indenture Trustee for the Timber Notes (asdMed) [Docket No. 2774], (the

“Indenture Trustee Plan”); and (c) denial of Thddnture Trustee’s Motion to Appoint a
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Chapter 11 Trustee Pursuant to Section 1104 oBémkruptcy Codg¢Docket No. 2092]
(the “Motion to Appoint Chapter 11 Trusteée”):

PRELIMINARY STATEMENT

On January 18, 2007, the Debtors herein filed Meluntary Chapter 11
Bankruptcy petition. Together the Debtors own apdrate 220,000 acres of redwood
forest (the “Timberlands”), timber milling operasothe town of Scotia, an Inn, and other
assets in Humbolt County, California. The debtoot Pacific Company LLC
(“Scopac”) was formed as a single purpose entitickvbwned the 220,000 acres of the
Timberlands. The Timber Note Holders (the “Noteleot”) are owed approximately
$800 million by Scopac, secured by the Timberlantse remaining Debtors own the
milling operation and the town of Scotia, Califani

Following the lifting of exclusivity, five competg plans were filed, three of
which were withdrawn, leaving the First Amendedhdéilan of Reorganization as
Modified filed by Mendocino Redwood Company LLC (@R Marathon Structural
Finance Fund LP (“Marathon”), and the Official Coittee of Unsecured Creditors (the
“Committee”) (the “MRC/Marathon Plan”) and the Eifsmended Chapter 11 Plan for
Scotia Pacific Company LLC proposed by the Bankledv York Trust Company, N.A.,
Indenture Trustee for the Timber Notes, as modified “Indenture Trustee Plan”)

The MRC/Marathon Plan seeks to reorganize alhefebtors by creating two

new corporations, one which would own and opetaelimberlands and the milling

! Findings of fact shall be construed as conclsiofi law and vice versa where

appropriate. SeeFed. R. Bankr. P. 7052. The Court’s findings aftfand conclusions of law
announced on the record in open court are heraoyporated by reference herein.
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operations and one which would own the town of B¢@alifornia. The plan pays the
Noteholders the value of their secured claim irhaasd separately classifies their
deficiency unsecured claim. The new corporatioopisrated by MRC, an experienced,
environmentally responsible operator with a protrank record, and whose experience
in operating timberlands and working cooperativeith government regulators was
uncontraverted at the confirmation hearing. MRE€csssfully operates a redwood forest
of comparable size to the Timberlands in Mendo€ioanty, the county directly South

of Humboldt County, California. The MRC/Marathola®is supported by the creditors
committee and essentially all creditors exceptNb&holders.

The Indenture Trustee Plan seeks only to reorgahiz debtor Scopac. It
provides for the liquidation of Scopac. If confed) the mill would likely be shut down
and liquidated, along with the town of Scotia anel Debtors’ remaining assets, resulting
in a loss of jobs for the community and a way f& in the town of Scotia. In addition,
general unsecured creditors of the Debtors otlar 8copac would likely receive no
recovery on their claims.

The Indenture Trustee Plan contemplates a six mmiatrketing period followed
by an auction and sale of Scopac’s assets thatjragted by the Indenture Trustee, will
not yield a price sufficient to pay the Noteholdersull and at which the Indenture
Trustee will be required to credit bid unless theéenture Trustee receives an instruction
from a super-majority (66.67%). The Indenture Teashas not received any such
instruction. The Indenture Trustee’s liquidatioampdoes not provide for an experienced
and environmentally responsible operator for thbtbes’ assets. Indeed, no operator has

even been selected.
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The Indenture Trustee Plan is premised upon a $éest for a “stalking horse”
bid from Scotia Redwood Foundation (an affiliatela# largest Noteholder, Beal Bank)
for the possible offer to buy the Timberlands f608 million. The term sheet contains
numerous contingencies and raises substantial ocmabout its genuiness. The term
sheet was never accepted by the Indenture Trusteshort, the term sheet appears to be
a straw man for a foreclosure sale and not a sebalito reorganize the Debtors or even
Scopac. In addition, the Indenture Trustee didmeet its burden of proving that the
Indenture Trustee Plan is feasible. Even if theti@d®Redwood Foundation term sheet
was accepted, no evidence was presented to show ¢bald operate the Timberlands.
Nor did the Indenture Trustee prove that Scotiavited Foundation was capable of
performing under the term sheet.

Moreover, the Indenture Trustee Plan will likeby followed by further
reorganization. The Timberlands are highly regddiy several departments of the State
of California. Even transfer of ownership of thienberlands requires State approval.
While these approvals would not be unreasonabliyheitd, there has been no showing
that either Scotia Redwood Foundation or the Ndtkdre could qualify to own the
Timberlands nor that either could obtain permitsperate any logging operations in the
forest. Without logging permits, logging operasauill fail.

Finally, there was no showing of how the Notehaddeould pay for the costs
associated with credit bidding the bonds, includirf§21 million break up fee to Scotia
Redwood Foundation, Bank of America’s approximégé fillion senior secured loan
and Scopac’s pre- and post-confirmation adminisegaxpenses. The Indenture Trustee

Plan is therefore not confirmable.
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Because the Noteholders objected, confirmatialh@MRC/Marathon Plan
requires that the court find that the Plan comphéh all of the provisions of
1129(b)(2)(A) of the Bankruptcy Code and can barfimmed down” on the Noteholders.

The Noteholders’ claim exceeds the value of tbellateral and thus it is under-
secured. The Bankruptcy Code requires that thendda dealt with under a Plan in one
of two ways. First, Section 1111(b)(2) of the Coiees the Noteholders an election to
treat their entire claim as secured. If they setelthe Plan must provide a stream of
payments secured by the Collateral (the Timberlgnids total of which must equal the
total claim ($800 million), the present value ofisthmust equal the value of the
collateral. Although the MRC/Marathon Plan prowdder an 1111 (b)(2) election, the
Noteholders declined to make an 1111(b)(2) electi®acond, the claim may be dealt
with under the Plan in a manner which is “fair aagiitable” as defined by the Code.
Pursuant to section 506(a)(1) of the Bankruptcye&;ad an undersecured creditor, the
Noteholders’ claim is bifurcated into two claima:secured claim to the extent the claim
is secured by collateral, and an unsecured clairthiodeficiency. See Kleéll You
Ever Wanted To Know About Cram Down Under the NemkBiptcy Code53 Am.
Bankr. L. J. 133,154 (1979).

The MRC/Marathon Plan proposes to pay the Noteléfslcash on the effective
date of the Plan in the amount of $530 million {sabto the Class 6 Distribution
adjustment). The uncontroverted evidence at thalwed that the adjustment will be
approximately $13 million, making the distributiapproximately $517 million. Thus if
the value of the Timberlands is equal to or lessi tiine cash payment, the Noteholders

will receive what they are entitled to under thenBaptcy Code and have no legal
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grounds to object to their treatment. As indicdietbw, the payment to the Noteholders
must be at least $510 millidn.

Under section 1129(b)(2)(A) of the Bankruptcy Coal@lan will be deemed fair
and equitable and thus may properly be confirmeat the objection of a class of
creditors, if it meets any one of three alternataguirements

Specifically, the MRC/Marathon Plan is fair andiggble as to the secured claim
of the Noteholders if it provides “for the realiiwat by such holders of the indubitable
equivalent of such claims.” 11 U.S.C. 8§ 1129()A&2(iii). The Plan Proponents need
only show by a preponderance of the evidence thd¢uthe Plan, the secured class will
realize the indubitable equivalent of its securadhts. In order to provide indubitable
equivalence under section 1129(b)(2)(A)(iii), arphaust provide a secured creditor with
the value of its secured claingee In re Sandy Ridge Dev. Cog81 F.2d 1346, 1350
(5™ Cir. 1989). To argue that the Code prohibits thgnpent in cash at confirmation of
the full value of a secured claim would lead tcalsurd conclusion because section

1129(b)(2)(A)(i) of the Code provides that a plardair and equitable to an undersecured

2 At a hearing held on June 6, 2008, the Noteholdssgd for the first time the net cash on hanithén
Scopac accounts upon which the Noteholders hdkhdd not subject to the class 6 distribution
adjustment. The MRC/Marathon Plan must also profedaccounting of those funds in calculating tie¢ n
cash payment to the Noteholders.

% 1129(b)(2) For the purpose of this subsectiomcbndition that a plan be fair and equitable wétspect
to a class includes the following requirements:

(A) With respect to a class of secured claimspilaa provides ---

()(1) that the holders of such claims retain lie@s securing such claims, whether the
property subject to such liens is retained by thietar or transferred to another entity, to the mixté the
allowed amount of such claims; and

(1) that each holder of a claim of suchsd receive on account of such claim deferred
cash payments totaling at least the allowed amoiusiich claim, of a value, as of the effective ddtthe
plan, of at least the value of such holder’s irgeie the estate’s interest in such property;

(ii) for the sale, subject to section 363(k) dbttitle, of any property that is subject to thens
securing such claims, free and clear of such lietts, such liens to attach to the proceeds of sath, and
the treatment of such liens on proceeds underel@usr (iii) of this subparagraph; or

(iii) for the realization by such holders of tinelubitable equivalent of such claims.
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creditor if it provides for a note secured by tlolateral which pays a claimant a stream
of payments equal to the value of the collateral.

The Note Holders argue that the MRC/Marathon Ranot fair and equitable
because it denies the Note Holders the opporttmityedit bid their lien. This argument
fails for several reasons. First, the Plan contatap transfer of the Timberlands and
milling operations to a newly formed corporationegsart of a reorganization and not a
sale. Second, as noted above, 1129(b)(2)(A) defitfair and equitable”, is disjunctive
and requires compliance with only one of its thsabsections. Third, exclusivity has
been lifted. Thus the Noteholders had equal oppdst to propose a confirmable plan
which provided for credit bidding their lien. Th®teholders were not required to
propose a plan that reorganized the Timberlandgtenahilling operations. It was no
secret, however, that the citizens of Californid #re vast majority of creditors wanted a
solution that preserved the operation of both Sca@pal Palco debtors. After the lifting
of exclusivity, the Noteholders were in a signifiidlg better position to propose a plan
for both the Timberlands and the milling operatiomespite the Court’s urging them to
do so, they chose not to.

The Noteholders also argue that the MRC/Marathan 1 an impermissible
substantive consolidation of Scopac with Palcobs&antive consolidation in a
reorganization of two corporate debtors is inappete without proof of the legal
requirements (e.g., co mingling of debts and as#it)g to observe corporate
formalities, etc...) if the reorganization uses theais of one corporation to pay the debts
of another. In re Owens Corningd19 F.3d 195, 211 (3d Cir. 2005). Here, nontnef

assets of Scopac are being used to pay the deats/atther debtor with the exception of
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the Plan provision that establishes a single liigetrust for the benefit of all the
unsecured creditors. While it is likely that theeranistrative cost savings by a single
trust will result in the Noteholders’ deficiencyach receiving a higher dividend, such
provision is an impermissible substantive consaihawhich the Court will allow to be
cured in the confirmation order by agreeing togbparation of the Scopac litigation for
the benefit of the Scopac unsecured creditors.

The Noteholders complain that the MRC/MarathomMapermissibly releases
their lien on the Headwater’s Litigation. Evideratehe confirmation hearing failed to
establish the value of this litigation by a preperashce. The MRC/Marathon Plan strips
the Noteholder’s lien on the litigation. Absenoef of value, for the Court to confirm
the Plan, it must allow the Noteholders to rethgirtlien on the Headwaters Litigation,
to the extent that they have one. ThroughoutBhaiskruptcy case, every party but the
Debtors have treated this litigation as a liahiligiven the bid of the Scotia Redwood
Foundation was conditioned upon settlement ofitigation to its satisfaction. Scotia
Redwood Foundation’s representative testified tiftcontinuation of the litigation
might negatively affect its relationship with thal@ornia Regulatory Agencies. The
Court cannot confirm the MRC/Marathon Plan unlégsavides for the Noteholders’
retention of their lien on the Litigation. MRC/Md&han may modify their Plan to comply
with this ruling in the confirmation order.

The ultimate issue in this case is valueBémk of America National Trust and
Savings Association v. 203 North La Salle Streetreaship 526 U.S. 434 (1999), the
Supreme Court expressed concern about whethevdtue can be determined by a battle

of competing experts, in the context of equity leotdattempting to cram down a secured
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creditor. The Supreme Court stated that undeaa ptoposed during the debtor’s period
of exclusivity “making no provision for competingds or competing plans, any
determination that the price was top dollar wouddessarily be made by a judge in
bankruptcy court, whereas the best way to detervahge is exposure to a market”. 526
U.S. at 457. Here, the Court must make a factuaraenation of value, but it does so
after exposure to the market. The Timberlands weaeketed prior to the petition date.
Exclusivity was lifted months ago. The Noteholdeasl ample time to propose a plan
that would guarantee they would receive more mdoetheir secured claim. They have
not done so.

As discussed below, after carefully reviewingtlhé expert testimony as to value,
the Court finds that the value of the Timberlareleat more than $510 million. The
Court further finds that the MRC/Marathon Planasfirmable, subject to the three
technical corrections. First, the Plan must provatdhe retention of whatever lien the
Noteholders have on the Headwaters Litigation. Bécthe Plan must provide for
separation of any recovery from litigation in thiédation Trust which belongs to Scopac
for the benefit of Scopac unsecured creditors.dl ive Plan must guarantee the payment
of $510 million for payment of the Class 6 Secufadber Noteholder debt.

FINDINGS OF FACT

BACKGROUND

A. Marathon’s Pre-Petition Loans to Palco

1. On July 18, 2006, The Pacific Lumber Company (“B3gland
Britt Lumber Co., Inc. (“Britt”) entered into a Tar Loan Agreement with Marathon

pursuant to which Marathon loaned Palco and B8 illion (the “Palco Term Loan
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Agreement”). [MMX 8]. Palco and Britt also entdrento a Revolving Credit
Agreement with Marathon pursuant to which Maratipoovided Palco and Britt a $60
million revolving line of credit (“Palco RevolvinGredit Facility”) (collectively with the
Palco Term Loan Agreement, the “Pre-Petition LoanfMX 7].

2. These Pre-Petition Loans were secured by seniorisemterests
in substantially all of the assets of the Palceeothan Palco’s equity interest in Scotia
Pacific Company LLC (“Scopac”), including the stook Palco owned by MAXXAM
Group, Inc. "MAXXAM”). [MMX 2 1 4]; (Tr. 4/8/08 B8:15-189:8). Although the Pre-
Petition Loans were not secured by Palco’s equitgrest in Scopac, Marathon was
given a negative pledge over the Scopac stock ovinyeBalco. (Tr. 4/8/08 188:22-
189:5). Palco owns 100% of the Scopac stgbkviX 35 at 22].

B. Palco and Scopac File for Bankruptcy

3. On January 18, 2007 (the “Petition Date”), PalcoittBScotia
Development LLC, Salmon Creek LLC and Scotia In. I{collectively, the “Palco
Debtors”) and Scopac (together with the Palco Dsbtihe “Debtors”) filed voluntary
petitions for relief under Chapter 11 of the Uni®thtes Code, 11 U.S.C. § 16tlseq.
(the “Bankruptcy Code”) with the Court. [MMX 35 25].

4, As of the Petition Date, approximately $84 milligemained
outstanding under the Palco Term Loan Agreement &48 million remained
outstanding under the Palco Revolving Credit Agresim [MMX 35 at 23-24].

5. On January 19, 2007, the Court ordered that theédpgChapter

11 cases be procedurally consolidated and joirtdipiaistered pursuant to Federal Rule
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of Bankruptcy Procedure 1018nd Local Rule of Bankruptcy Procedure 1015. Hatc
No. 21].

C. Marathon’s Post-Petition Loans to Palco

6. The Palco Debtors’ financial projections indicatbdt their cash
flow was not adequate to continue ongoing busiogesations during the pendency of
the Cases. Consequently, the Palco Debtors reftime use of cash collateral and
borrowings under a DIP loan to (1) pay rent, taxeslities, salaries, wages, and
employee benefits, (2) purchase inventory and sempl(3) make certain capital
expenditures, and (4) continue the operation oir thasinesses without interruption.
[Docket No. 7; Docket No. 17].

7. On July 31, 2007, the Court entered an order aiziihgrthe Palco
Debtors to incur post-petition senior secured ineghess. [MMX 10].

8. On August 6, 2007, the Palco Debtors entered infzehtor-In-
Possession Revolving Credit Agreement with Maratpansuant to which Marathon
loaned the Palco Debtors $75 million, reduced bstage reserves (the “Palco DIP
Facility”). [MMX 9; MMX 2 { 5].

9. Loans extended under the Palco DIP Facility caunstit
Superpriority Administrative Expense Claims undect®n 364(c)(1) of the Bankruptcy
Code, having priority over all other obligationsfilities, and indebtedness of the Palco
Debtors. [MMX 9; MMX 10]. The Palco DIP Facilitig secured by perfected first
priority liens, mortgages, and security interestssubstantially all of the assets of the

Palco Debtors other than Palco’s equity interesséonpac, including the stock of Palco

4 The Federal Rules of Bankruptcy Procedure sleateferred to herein as the “Bankruptcy Rules.”
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owned by MAXXAM and a negative pledge over the Scopac stock owgedalco.
[MMX 9; MMX 10].

10. The Palco DIP Facility was used to pay in full b0 million
outstanding on the Palco Revolving Credit Facilityd to provide $35 million in
additional financing to the Palco Debtors. [MMX5].

11. Palco and Britt owe Marathon approximately $85 inllpursuant
to the Palco Term Loan Agreement, plus accruedaste (Tr. 4/8/08 226:24-227:11). In
addition, the Palco Debtors owe Marathon approxétga$75 million pursuant to the
Palco DIP Loan, plus accrued interest. (Tr. 4/8228:24-227:11). Thus, there is in
excess of $160 million of senior secured pre-pmtitand post-petition debt owed to
Marathon. (Tr. 4/8/08 226:24-227:11); [MMX 2 { 6].

D. The Court Terminates Exclusivity

12.  On January 4, 2008, the Court terminated the Dsb&xclusive
period to file and solicit acceptances of a planr@drganization. Exclusivity was
terminated with respect to Marathon, the Commite®s] the Bank of New York as
Indenture Trustee (the “Indenture Trustee”) for Hwders of Scopac Timber Notes (the
“Noteholders”), thereby allowing these partiesriterest to file and solicit acceptances of
Chapter 11 plans of reorganization for the Debtofse Court set January 30, 2008 as
the deadline to file any such plans. [Docket NaD4.

E. The Indenture Trustee Seeks Appointment of a Trusi

13. On January 14, 2008, the Indenture Trustee fileMadion to

Appoint Chapter 11 Trustee. [Docket No. 2092].

12 /119



Case 07-20027 Document 3088 Filed in TXSB on 06/06/2008 Page 13 of 119

14.  On February 22, 2008, the Court ordered that tlaimg on the
Motion to Appoint Chapter 11 Trustee be combinethvihe Confirmation Hearing.
[Docket No. 2330].

F. Proposed Plans of Reorganization

15.  On January 30, 2008, the following plans of reoigaiion were
filed:

a. Joint Plan of Reorganization for the Debtors preplosy MRC
and Marathon [Docket No. 2206];

b. Second Amended Joint Plan of Reorganization prapbgehe
Debtors [MMX 38];

c. First Alternative Plan of Reorganization for thdd®aDebtors
proposed by the Debtors [MMX 39];

d. First Alternative Plan of Reorganization for Scogaoposed
by the Debtors [MMX 40]; and

e. Chapter 11 Plan for Scopac proposed by the Inderftustee
[Docket No. 2211].

16. On February 29, 2008, the Court approved the Joistlosure
Statement containing the five plans of reorgantratind approved solicitation of the
same. [MMX 34].

17.  On March 4, 2008, MRC and Marathon filed their FAsnended
Joint Plan of Reorganization for the Debtors. [MN3X]. That same day, the Indenture
Trustee filed its First Amended Chapter 11 PlanSoopac. [MMX 36].

18.  On March 15, 2008, MRC and Marathon filed a Plap@ement
to the MRC/Marathon Plan. [MMX 40].

19. On March 20, 2008, the Debtors filed their Amendeist

Alternative Plan of Reorganization for Scopac. ¢ket No. 2502].
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20. On March 21, 2008, the Debtors filed their Third é&mded Joint
Plan of Reorganization. [Docket No. 2507].

21. On March 25, 2008, MRC and Marathon filed their iN®tof
Nomination of the Litigation Trustee Under the MR@tathon Plan. [MMX 43].

22.  On April 28, 2008, the Indenture Trustee filed Fisst Amended
Chapter 11 Plan for Scopac (as modified). [Dodket 2774]. The Indenture Trustee
sought to further amend its Plan on May 1, 20@ocket No. 2813].

23.  On May 1, 2008, MRC and Marathon, joined by the @Guttee as
a Plan proponent, filed their First Amended JoilainPof Reorganization, as Amended.
[Docket No. 2800; MMX 77].

24. On May 14, 2008, MRC and Marathon, joined by thenGuttee
as a Plan proponent, filed their First Amended tJBian of Reorganization, as Further
Amended|.e. the MRC/Marathon Plan. [Docket No. 2902].

25.  The Noteholders were expressly provided the oppagtio make
an election to be treated in accordance with secidl1(b)(2) of the Bankruptcy Code.
[MMX 36]. The Noteholders declined to make thec&tan.

26. On May 7, 2008, the Debtors and MAXXAM filed a Nui of
Withdrawal of (a) the Palco Alternative Plan of Rgamization, (b) the Scopac
Alternative Plan of Reorganization, and (c) the ©ed Joint Plan of Reorganization.
[Docket No. 2846].

27. As a result, only two plans remain to be considefed
confirmation: the MRC/Marathon Plan; and the Indea Trustee Plan. [MMX 35;

Docket No. 2846].
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. THE MRC/MARATHON PLAN

28. The MRC/Marathon Plan proposes to reorganize thietde by
integrating the commercial timberland and sawnpk@tions into a new entity, presently
referred to as Newco. [MMX 77; MMX 1 § 23; MMX 29.

29. MRC and Marathon will contribute $580 million ingtato Newco.
[MMX 77 § 4.6.2.1]. $7.5 million of these fundsliAbe used to improve the operations
of the Mill. [MMX 1  28].

30. Marathon will also convert the more than $160 milliof senior
secured pre-petition and post-petition debt thet dwed by Palco into equity. [MMX 1
1 24; MMX 2 11 6, 10]. Marathon is also contrilmgtimillions of dollars in assets and
cash, specifically, the Mill, the Mill Working Capi, to Newco. [Docket No. 2902].
Marathon will receive a 15% equity stake in Newad,00% equity stake in Townco and
a promissory note from Newco in the aggregate pal@amount equal to the amount of
the Mill Working Capital and secured solely by Lseon the Mill Working Capital.
[Docket No. 2902].

31. MRC will manage Newco in a responsible and suskdéneanner
pursuant to a business plan developed by MRC. #agp@n approach that is different
than that used by Scopac, Newco will: (1) add ehpit make the Mill better equipped to
handle the logs produced by the commercial Timbeda(and together with the
MMCAs, the “Timberlands”) and reduce costs; (2) chaproduction of the Mill to the
harvest rate and size of the logs being harvestad the Timberlands; (3) change the
strategy to produce what the market wants to bdlyrgbuild customer relationships that

have been frayed by poor customer service resuitorg Debtors’ historic up-and-down
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operations; and (5) develop redwood lumber distiiioucapabilities to better market
redwood lumber and better service customers. [MIMK28].

32.  Newco will benefit from approximately $10 milliom isavings on
an annual basis that will be realized as a resuMMRC sharing its management, business
and regulatory relationships, and infrastructuréhvilewco. [MMX 1 | 24; MMX 2 §
10].

33. MRC will immediately seek Forest Stewardship Col(iESC”)
certification of the Timberlands and will implemethie same forestry practices on the
Timberlands that have been successfully employed MiRC’s 230,000 acres in
Mendocino County over the last 10 years. [MMX 24§ MMX 2 § 10].

34. The MRC/Marathon Plan assumes all Environmentaigabbns
without modification, including the Habitat Consation Plan (“HCP”) resulting from
the Headwaters Agreement, thus ensuring that Newitde run in an environmentally
responsible manner. [MMX 1 11 40-42; MMX 2 { 10].

35.  Neweco will assume responsibility for the Debtor€nBion Plan.
[MMX 1 1 43; MMX 2 { 10].

36. The MRC/Marathon Plan also proposes to restrudheeown of
Scotia by forming an entity presently referred soTawnco. [MMX 1 § 24; MMX 2
9]. Townco will allow its residents to purchaseitthomes. [MMX 1 1 24; MMX 2 11
9, 10].

37. Certain of the Debtors’ litigation assets will berrgued by a

Litigation Trust for the benefit of all unsecureckditors. [MMX 1 § 24; MMX 2 { 10].

16 /119



Case 07-20027 Document 3088 Filed in TXSB on 06/06/2008 Page 17 of 119

The MRC/Marathon Plan provides $500,000 in seedawydor this Trust. [MMX 77
Article VIII].

38. The Noteholders will receive $530 million in caslesé an
adjustment) on account of their secured claim anill e eligible for additional
recoveries from the Litigation Trust on accountladir unsecured claims. [MMX 77 88
4.6.2.1,4.9.2].

39. Bank of America’s claim against Scopac for appraatiely $37.6
million will be paid in full in cash on the Effeg Date, except for the payment of any
allowable default interest, which will be paid i@ tnonthly installments. [MMX 77 §
4.5.2; MMX 1 1 24].

40.  All allowed administrative and priority claims did Debtors will
be paid in full. [MMX 77 Article 2, 4, MMX 1 § 24¥IMX 2 1 10].

41. Trade creditors are projected to receive cash @& amount of
approximately 75%-90% of their claims and will bigible for further distributions
based on recoveries by the Litigation Trust, in akhthey will sharepro rata with
holders of Scopac General Unsecured Claims. [MMX§g 4.7, 4.8, 4.9; MMX 1 | 24;
MMX 2 { 10].

42. The Disclosure Statement and the MRC/Marathon Plan
Supplement: (a) identify all individuals who willeiwe after confirmation of the
MRC/Marathon Plan as a director or officer of Newoo Townco and their
compensation, if any; (b) provide that no insidergluding existing officers and

directors, will be employed or retained by Newcolownco; and (c) ensures that their
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appointment to office is consistent with the ingtref creditors and equity security
holders and public policy. [MMX 35 Article 6; MMXO0].

43. On March 26, 2008, the Plan Proponents filed tiNotice of
Nomination of Litigation Trustee Pursuant to Fiéshended Joint Plan of Reorganization
for the Debtors Proposed by Mendocino Redwood CompdlLC and Marathon
Structured Finance Fund L.P. [Docket No. 2549] (tNetice of Litigation Trustee”).
[MMX 43]. Pursuant to the Notice of Litigation T3tee, Julianne Viadro, President of
Hickey & Hill, Inc., was appointed to serve as thigation Trustee. [MMX 43]. The
Notice of Litigation Trustee identifies Ms. Viadeotompensation. [MMX 43].

44.  On April 7, 2008, the Committee filed its Notice [Désignation of
Litigation Trust Board under First Amended JoirarPbf Reorganization for the Debtors
Proposed by Mendocino Redwood Company, LLC and tara Structured Finance
Fund L.P. [Docket No. 2627] (the “Notice of Litigat Trust Board”). [MMX 69].
Pursuant to the Notice of Litigation Trust Boardjed T. Crail of Pacific Coast Trading,
Inc., Steve Will of Steve Wills Trucking, and KenhéJeff” Nelson of SHN Consulting
Engineers & Geologists were appointed to servehenLitigation Trust Board. [MMX
69].

45. The MRC/Marathon Plan can be immediately and fully
implemented following Confirmation. [MMX 1 § 32; WX 2 q 11]. The new capital,
experienced management team, and realistic busipless are ready to be put into
operation. [MMX 1 T 32; MMX 2 § 11]. There is rmancing or due diligence
contingency in the MRC/Marathon Plan and MRC haglamesources to fund the new

capital. [MMX 1 7 32; MMX 2 § 11].
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[I. MRC IS AN EXPERIENCED AND RESPONSIBLE
OPERATOR OF TIMBERLAND, SAWMILL,
AND LUMBER DISTRIBUTION OPERATIONS

A. MRC's Experience

46. MRC owns approximately 230,000 acres of redwootbérlands
located primarily in Mendocino County, Californidhe county directly south of
Humboldt County, where the Timberlands are loca{®MX 1 I 9]. These timberlands
were acquired by MRC from Louisiana Pacific in 1998MX 1 § 4]. MRC has also
owned and operated a sawmill and related lumbetrilalision business in Ukiah,
California since June 1998. [MMX 1 § 9]. MRC’sdmood timberlands, sawmill, and
lumber distribution businesses, while held througlated affiliates, operate as an
integrated commercial forestry business. [MMX 4]

47. MRC was originally funded and is presently owneangarily by
the Fisher family from San Francisco. [MMX 1 § 10Jhe Fisher family founded GAP,
Incorporated, a leading American clothing retaiéarg presently owns more than 30% of
the company, which has a total market capitalimatid approximately $15 billion.
[MMX 1 § 10]. Members of the Fisher family are popters of various environmental
organizations and wanted environmental steward&hipe an important element of the
lands that were acquired by MRC. [MMX 1 § 10]. &$amily held business, MRC has
been and remains able to set financial and opetiobjectives designed to maximize
long-term profits. [MMX 1 { 10].

48. MRC'’s business philosophy, which is based on its @xtensive
business experience, is that the maximization ofderm profits in the California

redwood timber industry requires an approach thadlyces sustainable and predictable
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long-term harvesting yields while maintaining pabéind regulatory acceptance of the
company’s practices. [MMX 1 § 11].

49. Forest Stewardship Council (*FSC”) certification isn
independent third party standard of exemplary tonesnagement supported by leading
environmental groups including the World Wildlifeurkd, Natural Resources Defense
Counsel and Greenpeace. [MMX 1 12 n.3]. FS@fieer practices include foregoing
traditional clear cutting, implementing an old gtbwpolicy, and reducing the level of
harvesting. [MMX 1 § 56]. MRC'’s approach to mamaggregulation in California is
based upon a combination of transparent commuartawith all stakeholders and
managing by the exemplary standards as definedvalidated by the FSC rather than
regulatory bare minimum. [MMX 1 | 56].

50. Over the past ten years, MRC successfully in meadatg forest to
a high standard of environmental stewardship assured by specific ecological
progress in the woods and public acceptance pfastices. [MMX 1 | 13].

51. From an ecological perspective, for example, MR&anding
conifer timber inventory consisting of redwood abduglas fir has increased by more
than 25%, or 600/MMBF. [MMX 1 Y 14]. In anothexaenple, 40,000 acres that was
overgrown with tan oak as a result of legacy fomsictices dating back as far as the
1850s have been treated so that robust conifestfaridl again emerge in the next 30 to
40 years. [MMX 1 | 14]. Furthermore, MRC teamgxwith restoration partners to
invest $11 million in sediment and erosion contta@t prevented almost 700,000 cubic
yards of sediment — the equivalent of almost 70@@®p trucks — from fouling streams

and rivers running through the MRC timberlands.MX11 | 14].
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52. From a public support perspective, for example, Mendocino
County Board of Supervisors recently unanimouslgspd a resolution encouraging
Humboldt County to weigh Mendocino County’s “posttiexperiences with MRC” when
considering alternatives for Palco. [MMX 1 § 13J..S. Congressman Mike Thompson
commended MRC’s operations in his Statement of tiosiin support of the
MRC/Marathon Plan. [MMX 25; MMX 26]. And many ethmembers of the California
community have endorsed the MRC/Marathon Plan basetheir favorable views of
MRC'’s policies and practices. [MMX 1 § 15]. Homepot, which is serviced by MRC
affiliate Mendocino Forest Products LLC (“MFP”) nath MFP its Environmental
Partner of the Year. [MMX 1  16].

53.  On the business side, MRC has made acceptablepoafis from
the combination of its timberlands, sawmill, anthted distribution operations. [MMX 1
1 13].

54. MFP successfully operates a sawmill and relatedriloligion
business in Ukiah, California. [MMX 1 § 16]. Thaccess of MFP is a function of: (a)
matching the sawmill capacity to the harvest cagasfilogs from MRC and other forest
landowners in the region; (b) producing and maimte lumber inventory in anticipation
of market demand; and (c) providing just in timéia®y service with a high degree of
accuracy and dependability for wholesalers andleetaof redwood lumber. [MMX 1 1
17]. Although MFP’s Ukiah sawmill is modest in &jzit has been able to produce
lumber on a cost per thousand basis of almost ¥3%than the cost per thousand basis

of the Scotia sawmill. [MMX 1 | 17]. MFP’s Ukiadawmill produced approximately
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55/MMBF of redwood lumber in 2007 by operating @it of production. [MMX 1
16].

B. MRC Is Familiar With Palco And Scopac’s Business

55.  MRC has extensive knowledge and understanding efDtbbtors
and their assets. MRC shares a number of impogeographical and other similarities
to Palco and Scopac that make MRC both especialbyledgeable about the realistic
value of those companies and especially suiteddoessfully implement a new business
plan for their assets. [MMX 1 [ 20-21].

56. MRC's distribution business has been a customédpPal€o since
MRC was formed in 1998. [MMX 1 { 18].

57.  Furthermore, in 2004, at Palco’s invitation, MRCgéae talking
with Palco regarding a possible investment in orcpase of Palco. [MMX 1 { 18].
MRC held discussions on and off with Palco, Scopacd MAXXAM from the fall of
2004 through early 2006 about a possible transactidiMX 1 { 18]. From January
2006, through the late spring of 2006, MRC condilicgtensive due diligence on the
Debtors’ assets. [MMX 1 { 19]. Ultimately, no agment was reached. [MMX 1 { 19].
In 2008, MRC undertook additional due diligenc®MX 1 § 19].

C. MRC's Business Plan For The Debtors

58. Key business plan elements that MRC adopted as gdarts
approach to managing the Timberlands include: [jb)imating traditional clear cutting;
(2) implementing an old growth policy; (3) reducithg level of harvest; (4) investing to
prevent sediment and dirt from fouling coastalastne running through the property; and

(5) pursuing and attaining FSC certification. [MMX] 12].
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59. MRC'’s business plan seeks to alleviate some ofpthesical and
economic constraints that Scopac has experiencdtativesting on the Timberlands
including but not limited to the following:

a. Since the Headwaters Agreement, the Debtors emgblaye
business strategy of maximizing the volume of timibat they harvest. [MMX 1 { 59].
From 2000 through 2005, Palco harvested an avechgeSO/MMBF each year by
prioritizing short-term harvest efforts over lorggth harvest planning. [MMX 1 § 59].
Put another way, the company temporarily achiev@8GMMBF harvest rate by taking
future years’ harvests and moving them into thesgmé [MMX 1  59]. As a result,
when Palco reset its long term harvest rate in 200%ropped significantly from
160/MMBF to 100/MMBF. [MMX 1 § 59]. In 2006, thharvest rate declined to
99/MMBF and in 2007, Palco harvested 74/MMBF. [MMX] 63].

b. Scopac has engaged in a practice of harvestingaaeats
behind large numbers of “slivers,” which are pagcloé trees less than 5 acres each.
[MMX 1 § 60]. MRC estimates that there are appmeately 9000 acres containing
400/MMBF tied up in slivers, which can only be hested economically when added to
another adjacent harvest unit at an appropriagntgrtime in the future. [MMX { 61].

C. California clear cuts cannot be completed immedjiatext
to prior clear cuts until the prior clear cuts h@eedlings that have reached a height of 5
feet or 5 years of age. [MMX 1 { 62]. Scopac bagaged in extensive use of clear
cutting: from 2002 through 2007, Scopac harvestatbst 50% of its acres using clear

cuts. [MMX 1 1 62].
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60. MRC believes that a realistic model of harvestgalesigned to
maximize long term profits must take into accoum¢ regulatory and on-the-ground
constraints affecting both the volume of trees Hrateligible for harvesting and the rate
at which trees can be harvested from within thaawe. [MMX 1 § 68]. MRC applied
this philosophy to the inventory system to predetarvest for the Debtors. [MMX 1 1
69-70]. Based on the regulatory, economic, andighl constraints on the Timberlands,
MRC determined that the total presently harvestabiefer volume is 777/MMBF out of
3.9/BBF total conifer volume. [MMX 1 § 71].

61. MRC then divided the total harvestable timber byhsat cycle to
determine the harvest volume for each year. [MM¥X74]. Based on its analysis, MRC
anticipates an annual harvest volume of 55/MMBFtha first 10 years and 67/MMBF
for years 11 through 15. [MMX 1 1Y 74-76].

V. THE INDENTURE TRUSTEE PLAN

62. The Indenture Trustee Plan is applicable to onky ofithe debtors,
Scopac. It does not provide for the Palco Debtensergence from bankruptcy. [Docket
No. 2774].

63. The Indenture Trustee Plan proposes to sell Scemmsets at an
auction. [Docket No. 2774 88 7.1, 7.2]. The Indea Trustee will retain its right to
credit bid on behalf of the Noteholders. [Docket.N774 § 5.2.2]. The Indenture
Trustee indicated that if the Scopac assets atk gahay be required to credit bid. (Tr.
4/29/08 122:16-122:22). In fact, under the Indentthe Indenture Trustee must credit
bid at a sale such as the one contemplated byttenture Trustee Plan unless it receives

a contrary direction from two-thirds of the Notethels. [IT Exhibit 112a § 7.18]; (Tr.
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4/29/08 122:5-122:11). To date, the Noteholdersehw®ot voted to relieve the Indenture
Trustee of this obligation by voting in the reqtesnumbers. (Tr. 4/29/08 122:12-
122:13).

64. In the event of a credit bid by the Indenture Teesttash would be
required to make up for the SAR deficiency and Bagk of America’s secured claim on
the effective date of the Indenture Trustee Pl@ocket No. 2774 § 5.2.1]; (Tr. 4/29/08
111:19-112:7, 114:20-115:4). No evidence was prtesketo prove what structure that the
Indenture Trustee and Noteholders would employuwadfthe shortfall in the SAR
Account.

65. Any proceeds from a sale at the Indenture Trustpedposed
auction flows through a series of waterfalls befpagment is made to the Noteholders.
(Tr. 4/29/08 74:16-75:3). For example, deductiftmrscertain expenses including but not
limited to administrative claims, tax claims, BaofkAmerica’s claim to the extent that it
exceeds the amount in the SAR account, and geonesalcured creditors claims to the
extent of $1.45 million, will be deducted from theaction proceeds before they filter
down to the Noteholders. (Tr. 4/29/08 74:21-747%]18-75:21, 76:9-77:1). Only after
all of the foregoing liabilities are paid will tiremainder of sale proceeds go to Holders
of the Timber Notes. (Tr. 4/29/07 76:24-77:1).

66. The Indenture Trustee has not seen any writtematts of the
expenses required by its auction plan and did notige any such information to the
Court. (Tr. 4/29/08 80:13-80:18).

67. The Indenture Trustee Plan contemplates a lengdlg grocess

that will take at least 6 to 8 months. (Tr. 4/281:11-81:14, 123:18-123:22). Once a
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winning bidder is selected under the auction coptated by the Indenture Trustee Plan,
that entity will have to seek and obtain regulatapproval. (Tr. 4/29/08 81:15-81:19).
J. Chris Matthews could not identify the periodtiofe required for regulatory approval
to be obtained. (Tr. 4/29/08 81:20-83:19).

68. The Indenture Trustee Plan requires that a “Plaren®&g be
appointed to be responsible for managing Scopageiag operations prior to the sale of
Scopac’s assets and to be responsible for condutiien sale of Scopac. [Docket No.
2774 88 8.1, 8.5]. However, the Indenture Trustae not gotten specific advice from its
consultants confirming that it would have the apitio operate the Timberlands while
waiting for completion of the contemplated sale thg Indenture Trustee Plan. (Tr.
4/29/08 126:11-126:16). Moreover, there is no megoent that the Plan Agent be
gualified to manage and operate the TimberlanBscket No. 2774 Article 8].

69. The Plan Agent will also serve as the Litigationudiee of a
Litigation Trust and Liquidating Trustee of a Ligating Trust. [Docket No. 2774 88§
8.5.2.8-9].

70.  The Indenture Trustee nominated former Governoe Pétson as
the Plan Agent. In light of the fact that the PRgent will also serve as the Litigation
Trustee, Governor Wilson might be conflicted ouhaf position as Plan Agent because
he negotiated the Headwaters Agreement for the 8tatalifornia. (Tr. 4/29/08 106:12-
106:19).

71. The Indenture Trustee Plan also requires that aeci@p Plan
Agent” be appointed to serve in the event that @flicd of interest prevents the Plan

Agent from carrying out his duties. [Docket No.7278 8.1.1]; (Tr. 4/29/08 106:12-
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106:19). No such Special Plan Agent has been afgabby the Indenture Trustee. (Tr.
4/29/08 106:20-106:25).

72.  Governor Wilson will receive $125,000 per monththe Plan
Agent. This expense, which in the marketing pedodld total in excess of $1 million,
must also be paid before the Noteholders recem@tbceeds of an auction. [Tr. 4/29/08
110:11-110:18]. Likewise, the $125,000 monthly feethe Special Plan Agent must
also be paid, as would other expenses, includingghan outside management company
to run the timberlands and a fee to Houlihan Lokiyward & Zukin (“Houlihan”) for
running the sale process that could be as highHL2s5$8 million before the Noteholders
receive any proceeds from an auction. (Tr. 4/29@821-80:3, 110:19-110:24).

73. The Indenture Trustee Plan, as modified, proposesatve out
from the proceeds of the sale or, if it is sucadssfa credit bid, fund up to $1.45 million
for distribution to the Holders of Allowed Unsecdr€laims. (Docket No. 2774 88 5.3.1-
2). Under a previous incarnation of the Indenflinestee Plan, the Holders of Allowed
Unsecured Claims did not share recovery with ott@mants. [MMX 36 8§ 5.3.1-3]
However, these claimants are now subject to dilubip Holders of Secured Claims who
have an Allowed General Unsecured Claim for a @iy, other than the Noteholders,
and other general unsecured creditors who will &lscentitled to share in the $1.45
million carve-out. [Docket No. 2774 88 5.3.2-3hese include holders of intercompany
claims, which are worth at least $2 million, ance tiPension Benefit Guaranty
Corporation, whose claim may exceed $20 million @29/08 95:12-96:21, 97:1-97:21,

136:8-136:16, 136:25-137:21, 138:15-138:19).
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74.  The Noteholders failed to provide evidence of a-oontingent
stalking horse bidder. As discussed below, the Beain Sheet is so contingent as not to
be a credible stalking horse bid.

V. CREDITORS OVERWHELMINGLY VOTED
TO ACCEPT THE MRC/MARATHON PLAN

75. The Balloting Agent complied with all the solicran
requirements for the proposed plans of reorgamizatfMMX 44].

76. Classes 3, 4, 5, 7, and 8 voted overwhelmingly ¢oept the
MRC/Marathon Plan. [MMX 44 Exhibit A]. The MRC/Mathon Plan was accepted by
more than 95% of unsecured creditors in humber@ndore than 99% of unsecured
creditors in dollar amount, excluding the NotehaddgfMMX 44 Exhibit A].

77. The Indenture Trustee Plan was overwhelmingly tepkcby
Scopac’s unsecured trade creditors. Over 90% eohtiiders of Class 3 — representing
over 99% of the dollar amount of their claims —edto reject the Indenture Trustee
Plan. [MMX 44 Exhibit B]. As a result, the Indem¢ Trustee Plan is supported by
merely one group — the constituency it represeri®-Noteholders.

VI. GOVERNMENT OFFICIALS, REGULATORY AGENCIES, AND
THE COMMUNITY SUPPORT THE MRC/MARATHON PLAN °

78. On January 29, 2008, and April 4, 2008, Governonofd
Schwarzenegger filed the State of California’s Basiin Support of the MRC/Marathon
Plan. [MMX 27; MMX 28].

79. On February 11, 2008, California Trout, Conservatio

International, Pacific Forest Trust, Rainforestidtdce, Sustainable Conservation, and

® Of course the letters and statement submittedet@ourt and placed on file are not evidence is ¢aise,
but do indicate the level of support for the MRCHathon Plan.
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Trout Unlimited joined together to send a letter ttee Court in support of the
MRC/Marathon Plan. [MMX 32].

80. On February 19, 2008, U.S. Senator Diane Feinstiéxal a
Statement of Position suggesting reorganizationsfedich the MRC/Marathon Plan
fulfills, while the Indenture Trustee Plan does.not

81. On February 22, 2008, and April 3, 2008, Congressiifeompson
filed a Statement of Position in support of the MR@&rathon Plan. [MMX 25; MMX
26].

82. On March 11, 2008, the Board of Supervisors for @uinty of
Humboldt sent a letter to the Court indicating titegupports any plans that “[m]aintain
the Pacific Lumber Company in a single ownership werking commercial
forestlands...Fulfill all commitments associated witle Habitat Conservation Plan that
accompanied the Headwaters Agreement...Maintain  th&illed  work
force...Acknowledge the standard of environmental watdship...Continue the
operation of the Mill...” [MMX 33]. The MRC/Maratho Plan fulfills these
gualifications; the Indenture Trustee Plan does not

83. On March 18, 2008, twenty-five local families whavro and
manage over 400,000 acres of timberland in Humbardt Mendocino Counties sent a
letter to the Court to express their support fer MMRC/Marathon Plan. [MMX 56].

84. On March 20, 2008, the Greater Eureka Chamber ohr@erce
filed a Statement “strongly” recommending the MR@#sthon Plan. [MMX 31].

85.  On April 4, 2008, the California State Agencie®dila Statement

Of Support for the MRC/Marathon Plan. [MMX 29].
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86. On April 4, 2008, the Federal Wildlife Agenciesefll comments
on the proposed plans, noting that the MRC/MaratBlam “is the most consistent with
the existing Habitat Conservation Plan.” [MMX 30].

87. The Environmental Protection Information Center, ERIC, in
Garberville, Humboldt County, supports the MRC/Mhom Plan, stating that the
MRC/Marathon Plan “offers more promise and oppatyurfior sustainable timber
production and employment than any other plaffers a more realistic opportunity to
engage the community, and creates sustainable jdhs.is the plan which should be
confirmed.” [MMX 55]. EPIC has further stated tHfthe] Marathon-MRC plan for
PL’s reorganization is the one that deserves theau of the public and confirmation by
the bankruptcy court.” [MMX 65].

88. The Times-Standard, the largest newspaper for tdmticSregion,
supports the MRC/Marathon Plan. [MMX 52]. The sepaper has stated that
“Mendocino/Marathon have the best plan.” [MMX 52].

89. The North Coast Journal of Humboldt County, Cafifarhas also
voiced its support for the MRC/Marathon Plan ashfst plan. [MMX 53], stating that
the MRC/Marathon Plan is supported by “the gregonitg” of its readers. [MMX 53].
In particular, the North Coast Journal supports fhen because it will keep the
Timberlands and Mill together, stop the cuttingotd growth redwood and Douglas fir
trees, make Newco eligible to be recognized byR8E, and ensure that the pensioners
are taken care of. [MMX 53].

90. The Eureka Reporter, another major Humboldt Copatyer, also

believes that the MRC/Marathon Plan offers the tsmbu The newspaper has stated
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“Nevertheless, the judge, when he weighs all tietofa, will be taking into consideration
the effect of his decision on the livelihood of $eavho work at PALCO, the economy of
Humboldt County and a petitioner's commitment te thtegrity of the environment. We
hope he chooses the MRC plan.” [MMX 54].

91. The MRC/Marathon Plan has widespread support ofvdr@us
governmental and regulatory agencies that overseBebtors and the Timberlands.

VIl. THE VALUE OF THE TIMBERLANDS IS NO MORE THAN $510
MILLION

A. Richard N. LaMont

92. Richard N. LaMont is a timberland appraiser andstty expert
who has conducted appraisals of over 200 timberfaogerties located in California,
Idaho, Oregon, and Washington. (Tr. 4/8/08 252%3:14, 253:21-253:25). Mr.
Lamont was retained by Marathon to conduct an apgdraof the Timberlands and
MMCAs (collectively, the “Timberlands”). [MMX 4 1].

93. Mr. LaMont’s analysis opines that as of April 3M08, the fair
market value of the Timberlands is $430 milliorTr.(4/8/08 255:8-255:10); [MMX 4 §
4].

94. As part of his valuation of the Timberlands, Mr. nh@nt
determined that the highest and best use of thédrileinds is as a timber production
zone. (Tr. 4/8/08 255:18-255:23); [MMX 4 { 15]. hi§ conclusion is based on an
analysis that considers whether particular usethefproperty are legally permissible,
physically possible, financially feasible, and wpitovide maximum productivity. (Tr.
4/8/08 255:24-256:1); [MMX 4 | 13]. The results this analysis showed that the

Timberlands are too steep and inaccessible for otbes than as timberlands, including
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farming, residential, or industrial purposes. @B/08 256:1-256:8); [MMX 4  14]. As
a result, Mr. LaMont’s conclusion that the Timbeda are worth $430 million is based
on their use as timberlands. [MMX 4 { 15].

95. Mr. LaMont utilized two methods to value the Timlaexds: the
Income Approach and the Sales Comparison Approadir. 4/8/08 259:20-259:25);
[MMX 4 § 17]. A third approach, the Cost Approad$,not customarily used in the
valuation of larger timberlands due to the natunat and plantation stands. [MMX 4
17].

96. For each method, Mr. LaMont used a 50-year foreaaisich is
“typical” industry practice. (Tr. 4/8/08 270:24-P8, 317:25-318:2, 353:2-353:10);
[MMX 4  21]. It is important that an analysis silate the growth and harvest of the
forest over at least one tree rotation, and itdaqgoroximately 45 years for a redwood to
grow enough to be harvested. (Tr. 4/8/08 260:62%0352:13-353:1); [MMX 4 { 24].
Thus, a 50-year forecast accounts for the lengtinad that it takes a tree to grow and be
available for harvest. (Tr. 4/8/08 260:6-260:18)MX 4 | 24].

a. Income Approach

97. Under the Income Approach, cash flows for a giveniqa are
projected and then discounted to create a presdné.v This is known as a “discounted
cash flow analysis.” (hereinafter “DCF”). [MMX 42P].

i Harvest Forecasts

98. The first step in conducting a discounted cash femalysis is to

develop a harvest forecast to determine the haragstor the property. [MMX 4 9 20].
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99. Using computerized modeling to project harvests langer
properties is the industry standard. (Tr. 4/8/08:9-271:73). Computerized models
ensure that the type of trees that the model piojfecbe harvested are actually available
to be harvested, are of a proper age to be hademte are located in an area that can be
harvested under the applicable regulations. (78/08 257:2-257:24); [MMX 4 1 22-
23]. In particular, there are several restrictiattached to the Timberlands that limit the
harvest volume, including watershed restrictio(is.. 4/8/08 257:11-257:14); [MMX 4 |
23].

100. In determining the harvest forecast, Mr. LaMont &yed a
widely-used computerized forecasting model for ®&nmidind modeling called
“Woodstock”. (Tr. 4/8/08 256:16-260:1, 271:14-2Z1); [MMX 4 (LaMont Report at
46)]. Mr. LaMont entered the total operable timberentory provided by Scopac into
the computerized models, which determined everwiddal stand in the Timberlands,
as well as when each stand would be available &ovdst. (Tr. 4/8/08 256:16-260:1,
288:24-289:3).

101. Using the computerized model and taking into actspecies mix
of the trees, age distribution of the trees, typkekarvest methods, growth rates, local
market conditions, and regulatory constraints, MeMont developed three different
harvest scenarios, each of which utilized a 50-ye@cast. [MMX 4 § 21]. The three
scenarios reflect what a likely owner of the Timdaeds would harvest from the property
and test the response of harvest levels to differ@anagement and harvesting

philosophies. (Tr. 4/8/08 294:14-294:22, 312:23:39); [MMX 4 { 21].
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102. Each harvest scenario was run on a non-declirewvgn flow
basis, which means that after Year 1, the hanessl Idoes not decline over time. (Tr.
4/8/08 289:18-290:7). It can, however, increa@e. 4/8/08 290:14-290:16).

103. None of the harvest scenarios propose cutting fsignt levels of
Douglas fir in the first few years because the @dtarvesting Douglas fir is currently
more than Douglas fir logs sell for, meaning tlnat harvest of Douglas fir has a negative
cash flow. (Tr. 4/8/08 350:3-350:10). Douglasgdiices are currently at a historic all-
time low. (Tr. 4/8/08 350:18-350:20).

104. A comparison of each of Mr. LaMont’s three harvestnarios to
James F. Fleming’s and James R. Yerges'’s scersdrangs that Mr. LaMont is proposing
to cut roughly the same amount of redwood in th&t fen years as Mr. Fleming and Mr.
Yerges. (Tr. 4/8/08 314:25-316:4); [IT 4 Table 1However, Mr. LaMont took into
consideration the negative cash flow associated @duglas fir and therefore proposed
cutting less Douglas fir in his scenarios as comgdo Mr. Fleming and Mr. Yerges’s
scenarios. (Tr. 4/8/08 315:5-315:13).

105. Each of the harvest scenarios are based on hdexeds that are
greater than those proposed under the MRC/Mard@heom (Tr. 4/8/08 343:19-344:1).

106. Mr. LaMont’'s first harvest scenario, Run 1, refeedhe likely
scenario for operators who are moving away fronarcleutting and are allowing for
additional planning to be completed with loweriaditharvest levels. [MMX 4 (LaMont
Report at 59)]. Run 1 is based on a harvest fa&@@/®&MBF for the first five years. (Tr.
4/8/08 293:15-293:18); [MMX 4 (LaMont Report at #7)In years 6 through 10, Run 1

projects that 70/MMBF will be harvested. [MMX 4gMont Report at 47)]. Starting in
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2017, Run 1 allows for harvesting at a rate tharesater then average growth rate. (Tr.
4/8/08 324:20-324:25); [MMX 4 (LaMont Report at BORun 1 is designed so that what
is grown is harvested over the 50 years of the mode. 4/8/08 325:9-325:10).

107. Mr. LaMont’s second harvest scenario, Run 2, i &iased on a
harvest rate of 60/MMBF for the first 5 years, tgbuthis harvest rate increases to
75/MMBF in years 6 through 10. [MMX 4 (LaMont Repat 47)]. It also reflects a
move away from clear cutting. [MMX 4 (LaMont Repat 47)].

108. In Mr. LaMont’s third harvest scenario, Run 3, theximum
harvest possible is calculated (Tr. 4/8/08 353:23:35). In this scenario, the
computerized model selected 73/MMBF as the stantomt for harvesting redwood.
(Tr. 4/8/08 294:11-294:13, 309:24-310:1); [MMX 4aMont Report at 47)]. Years 1
through 10 are based on a harvest rate of approsiyn@4/MMBF, a level that is
sustainable. (Tr. 4/8/08 310:14-311:3); [MMX 4 [ant Report at 55)]. Run 3
calculates the maximum harvest possibility, wherBas1 1 and Run 2 take a more
conservative approach to account for the time ildbdake new owners to acclimate to
the property. (Tr. 4/8/08 353:11-353:25).

il Log Prices

109. The next step in conducting a discounted cash #oalysis is to
apply log prices to the harvest forecast to deteentotal revenue. [MMX 4 § 25]. Mr.
LaMont developed log prices using historical Cahia State Board of Equalization
(“SBE”) stumpage prices and historical Pacific Riarket prices. (Tr. 4/8/08 257:25-

258:12, 272:16-272:19); [MMX 4 (LaMont Report at, 38)].
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110. Stumpage pricing only calculates the value to tdgedrower and
not the costs of cutting and hauling logs to a .mil(Tr. 4/8/08 282:15-282:18).
Therefore, Mr. LaMont adjusted the SBE values tooaat for the cost of cutting and
hauling logs to a mill. (Tr. 4/8/08 282:20-282:23)

111. In the last six months, log prices have droppedisaantly by as
much as 10%-15%, particularly in young growth reddio (Tr. 4/8/08 258:13-
258:258:22); [MMX 85; MMX 86]. Likewise, Douglas fprices are at an all-time low.
(Tr. 4/8/08 350:18-350:25). This decrease in loiggs is attributable to the economic
slowdown, particularly in the housing market, whiws resulted in a decline in building
and remodeling activity. (Tr. 4/8/08 258:23-259:IMX 1 1 78; MMX 4 | 25]. Mr.
LaMont’s analysis accounts for this decline in rgc  (Tr. 257:25-258:22); [MMX 4
(LaMont Report at 38)].

112. Mr. LaMont priced redwood at $821-$878/MBF and Diasdir at
$485/MBF for the first year in his model. [MMX &gMont Report at 38)].

113. The uncontroverted testimony at the Confirmation atife
demonstrated that current prices for young growetthmood is in the range of $800-
$850/MBF. (Tr. 4/8/08 263:21-264:5; Tr. 4/11/083113-173:19, 173:25-174:6; Tr.
4/30/08 309:13-309:20).

iii. Costs

114. The next step in conducting a discounted cash #oalysis is to

forecast the costs associated with harvesting tirober the 50-year forecast period and

subtract them from total revenue. [MMX 4 { 26].
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115. In calculating costs over the 50-year forecastqagrMr. LaMont
took into account the millions of dollars in cost tomply with the environmental
regulations that the Timberlands are subject toluging the HCP and Timber Harvest
Plans (“THPs”), which include requirements for eertroad improvements, as well as
capital expenditures for storm proofing. (Tr. OM/286:17-287:11). Compliance with
these regulations leads to an increased cost ifirtdive years of any harvest scenario
to allow new owners to catch up on the backlogteé®dy Scopac, though these costs
decrease after that. (Tr. 4/8/08 331:7-332:19MK/(LaMont Report at 40)].

iv. Discount Rate

116. The final step in conducting a discounted cash femalysis is to
develop a real rate of return to discount the ¢lsts back to present value. [MMX 4 §
27]. A real rate of return excludes inflation.r.(#/8/08 337:2-337:3); [MMX 4 | 27].

117. Mr. LaMont employed a discount rate of 7%. (Ti8/@8 297:21-
297:23); [MMX 4 ¢ 28]. This discount rate was cd#ted based on cash flow data
obtained from major timberland sales in Oregon ®wakhington in 2006-2007, which
yielded a discount rate of 6%. (Tr. 4/8/08 2972®8:1); [MMX 4  27]. This discount
rate was then increased by 1% to 7% to accourthéoadditional regulatory constraints
and uncertainties associated with timberland ptgperNorthern California. (Tr. 4/8/08
261:20-262:4, 298:1-298:4); [MMX 4 1 28].

118. One such regulatory uncertainty is a bill pendimdghie California
state legislature concerning clear cutting. Ifgeas this legislation would reduce the

amount of timber that could be harvested. (Tr..26262:4); [MX 4 { 28].
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V. Results

119. Using the discounted cash flow analysis, Mr. LaMoahcluded
that the fair market value of the Timberlands uriden 1 was $407 million, under Run 2
was $430 million, and under Run 3 was $446 milligkiMX 4 § 29].

120. Based on the results of Runs 1 through 3, Mr. LatMmmcluded
that the fair market value of the Timberlands i8G4nillion. (Tr. 4/8/08 255:8-255:10);
[MMX 4 11 4, 32].

b. Comparable Sales Analysis

121. Mr. LaMont also conducted a comparable sales aisabased on
log values. (Tr. 4/8/08 299:3-299:8).

122. During the last decade, there have been severalifisant
timberland sales in the region that are useful teate a benchmark of market
transactions. [MMX 4 (LaMont Report at 62)]. Tkemclude: (1) Louisiana Pacific
Corporation’s (“LPC”) sale of 224,466 acres of redd and Douglas fir timberland for
$240 million to MRC in Mendocino County in July 192) LPC's sale of 70,448 acres
of redwood and Douglas fir timberland for $372 moil to Simpson Investment
Company in Humboldt County in July 1998; (3) Geariacific Corporation’s sale of
194,108 acres of acres of redwood and Douglasirfibdérland for $397 million to
Hawthorne Timber Company LLC (“Hawthorne”) in Huntdio County in December
1999; (4) Stimson Lumber Company’s sale of 24,7¢t2saof redwood and Douglas fir
timberland for $62 million to Save the Redwoods dweain Del Norte County in May
2002; (5) Pioneer Resources LLC’s sale of 76,30@saof redwood and Douglas fir

timberland for $48 million to Coastal Ridges, LL& Mendocino and Sonoma Counties
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in December 2003; (6) Coastal Ridges LLC’s sale28f780 acres of redwood and
Douglas fir timberland for $17.5 million to the Garvation Fund in Mendocino County
in February 2004; (7) Hawthorne’s sale of 16,052escof predominantly redwood
timberland with some river flats for $48 million tbe Conservation Fund in Mendocino
County in November 2006; and (8) Hawthorne’s sdl&®)635 acres of predominantly
redwood timberland for $65 million in Mendocino Gady in June 2007. [MMX 4
(LaMont Report at 62-63)]

123. To account for the varied nature and location eséhproperties,
adjustments were made to make them comparable toithberlands. [MMX 4 § 21].

124. The most important adjustment that was made tgtbperties to
effectuate a valid sales comparison was for thellaggry restrictions imposed on the
Timberlands. (Tr. 4/8/08 360:2-360:9); [MMX 4 {]]32

125. The Timberlands are subject to various watershedirements,
THPs, and an HCP, which seeks to protect speciesdfon the Timberlands, including
some of those found on the national endangeredespést. [MMX 4  32; MMX 4
(LaMont Report at 70)]. The HCP also significarigluces the ability to harvest on the
Timberlands. [MMX 4 (LaMont Report at 70)]. Basepon the impact of the HCP and
other restrictions on the harvest level, there lhesn a 33%-65% reduction in harvest.
[MMX 4 (LaMont Report at 70)]. However, none ofetltomparable properties are
subject to an HCP. (Tr. 4/8/08 360:2-360:9); [MMX] 32].

126. Besides the Timberlands, the only other properst th for sale
and is subject to an HCP is Green River, whichvisied by Plum Creek Timber in

Washington. [MMX 4 (LaMont Report at 71)]. Althgl this property has been
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marketed several times in the past three yeatsadtnot sold because the offers have
come in at levels that are 25%-30% lower than thiéerss expectations. [MMX 4
(LaMont Report at 71); MMX 11 § 20; MMX 14; MMX 184MX 16].

127. Other appropriate adjustments are made for inflatimne of sale,
species composition, and site productivity. [MMX] &1].

128. Under the Sales Comparison Approach, Mr. Lamonmdotinat the
fair market value of the Timberlands is $425 miiligMMX 4 § 33].

C. Liquidation Value

129. Mr. LaMont also performed a discount cash flow gsiglto determine the
liquidation value of the Timberlands. [MMX 4 | 34]

130. Mr. LaMont determined that the following are kegtigres of a liquidation
scenario for the Timberlands:

a. The buyer will have little time — about 1-2 monthgo complete
due diligence;

b. Log prices will be 10% lower than the current mar&enditions
due to sale in a down pricing period;

C. Debtors will be unable to complete 50% of theirviest plans
because of harvest shut downs during the first;year

d. The buyer will assume a 10% reduction in availaidees due to
environmental concerns, a lack of time for duegditice and net
down analysis;

e. The buyer will assume a 10% reduction in availatoleime due to
poor quality and age of inventory data and a laicknoe for due
diligence and inventory validation;

f. Non-declining, even flow, follow California SYP andther
regulations, maintain current available softwoocemtory levels;

g. The primary harvest method will be utilized to redu
environmental and political pressure on the propamnd
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h. There will be sequential even-flow for each watetshvith caps
on Humboldt and Eel River in accordance with alltewshed
regulations under the HCP, Tier 1 and 2, and \Bd¢ards.

[MMX 4 { 35].
131. Taking these features into consideration in thealiat cash flow
analysis, Mr. LaMont determined that the liquidatiealue of the Timberlands is $260
million. (Tr. 4/8/08 255:11-255:13); [MMX 4 11 36].

d. Conclusion

132. Mr. LaMont is an experienced appraiser of timbetkan

133. Mr. LaMont’s analysis is persuasive, taking intoca@mt all
relevant factors necessary to appraise the Tinmslaincluding appropriate harvest
rates, costs, and regulatory limitations.

134. Mr. LaMont is a credible witness whose testimonysatees
significant weight, and whose conclusions are giyesat weight by the Court.

B. James E. Fleming

135. James E. Fleming was retained by the Indenturetdeus conduct
an appraisal of the Timberlands. (Tr. 4/10/08 183913). Other than beginning, but not
completing, an appraisal of the Timberlands in 2008 largest timberlands appraised by
Mr. Fleming consisted of just 26,544 acres and folake in 1978. (Tr. 4/10/08 102:24-
103:5).

136. Mr. Fleming opined that as of October 1, 2007, fhie market
value of the Timberlands was $605 million. (Trl@08 16:16-16:18); [IT 1 11 3, 62].
Mr. Fleming selected a value date of October 1,72B8cause it “seemed like a good

date” and his data only went up to that date. 41¥0/08 16:19-16:22, 34:21-34:22).
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137. If Mr. Fleming had data that was more recent tharoler 1,
2007, he would have used a more current valuataie oh his analysis. (Tr. 4/10/08
36:3-36:6).

138. Like Mr. LaMont, Mr. Fleming determined that theghest and
best use of the Timberlands is as a timber prodacone. (Tr. 4/8/08 255:18-255:23);
[T 19 22].

a. Income Approach

139. Mr. Fleming only utilized the Income Approach tolua the
Timberlands and did not utilize the Comparable @gproach. [IT 1].

140. Mr. Fleming is aware that other timberland appnaisdilize a 50-
year forecast. (Tr. 4/10/08 125:16-125:20). Nehadess, Mr. Fleming only used a 10-
year forecast in his analysis because he thoughffitte years was “probably too short”
and 15 years “involves too much uncertainty.” @4.0/08 125:8-125:15); [IT 1 1 29].

141. Mr. Fleming did not use any computerized modelkighanalysis.
(Tr. 4/10/08 112:11-113:1). Instead, he used gk&nkxcel spreadsheet. (Tr. 4/10/08
113:5-113:9).

142. Mr. Fleming does not use regression analysis irap@aisals, nor
is he aware of others using it either. (Tr. 4/80101:12-112:10).

i Harvest Forecasts

143. Mr. Fleming ran only one harvest scenario. [IT 1]
144. In determining the harvest forecast, Mr. Fleminigeceon the total
operable timber inventory provided by Scopac. 11Y 13]. Mr. Fleming did not use the

GIS database. (Tr. 4/10/08 150:3-150:13).
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145. Mr. Fleming conducted his analysis at a waterslegdl] not on a
polygon by polygon basis. (Tr. 4/10/08 116:1-1}6:7

146. Mr. Fleming’s harvest scenario is based on an gecharvest rate
of 81/MMBF for the first nine years, and 100/MMBFR year 10. (Tr. 4/10/08 45:7-
45:17, 61:21-61:24); [IT 4 § 34-37]. Mr. Flemindiarvest scenario does not determine
which of those nine years would experience hameadss below, above, or at 81/MMBF.
(Tr. 4/10/08 45:18-45:21). It also does not detaathow the 81/MMBF is broken up by
stand or location each year. (Tr. 4/10/08 147:28:9). Mr. Fleming did not provide
any analysis to show how he calculated an averageest rate of 81/MMBF for the first
nine years. (Tr. 4/10/08 46:20-48:5). Mr. Flemadd not consider the historical harvest
rates of the company in selecting his harvest raf€s 4/10/08 48:6-48:11).

147. Mr. Fleming knows that the Mill is not currently limg Douglas
fir, but he did not make any inquiries to determihthat is because harvesting Douglas
fir is uneconomical. (Tr. 4/10/08 80:18-81:6). .Mfleming knows that Douglas fir
prices have been down in recent years. (Tr. 4BL@0:7-81:10); [IT 1 T 42-44].
Nevertheless, he did not conduct any analysis terchene whether the cost of harvesting
Douglas fir is more than the revenue generated fianaesting that species. (Tr. 4/10/08
83:18-85:1). Mr. Fleming projects 26.1% of his MMBF harvest rate is attributed to
Douglas fir. [IT 1 9 34].

148. In Mr. Fleming’s harvest scenario, the harvest rptaps to
100/MMBF in year 10. (Tr. 4/10/08 61:21-61:24).oughly 25% of this projected

100/MMBEF is attributed to Douglas fir. [IT 1 § 36]
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149. There are adjacency restrictions attached to theb&ilands that
impose limitations on what can be harvested from Timberlands and where. (Tr.
4/10/08 49:18-50:10). Mr. Fleming did not condacy stand-by-stand allocations to
determine whether his proposed harvest rate wooldte the adjacency restrictions on
the Timberlands. (Tr. 4/10/08 50:20-52:4, 153:3:18].

150. Mr. Fleming did not consider the age of trees iteduining the
amount that he believes can be harvested from tmbdérlands. (Tr. 4/10/08 57:15-
57:24].

151. Currently, the harvest level is approximately 74/BMannually.
[MMX 4 (LaMont Report at 70)]. This means that Nleming is proposing to increase
the harvest rate on average 10% for each of therfine years. (Tr. 4/10/08 49:1-49:9).

152. Mr. Fleming agrees that the annual growth ratehefftimberlands
is dependant on the age class of the timber. 4(I0/08 67:10-67:15). Nevertheless, Mr.
Fleming used the same growth rate — 3.75% — aatdsage classes in his harvest
scenario. (Tr. 4/10/08 67:16-67:18). Moreover, Mleming did not apply different
growth rates to different species of trees. (TXt0/A8 86:15-86:17).

153. Mr. Fleming’s harvest scenario is not accepted Hey €alifornia
Department of Forestry for Sustained Yield Planni@gption A) for large commercial
timberlands. (Tr. 4/8/08 355:7-355:13); [MMX 4 {]4

il Log Prices

154. Mr. Fleming priced young growth redwood at $975/Mf8F the

first year of his analysis. (Tr. 4/10/08 41:2-41{&8T 1 1 38]. Mr. Fleming projects that

each year, the price will increase by 3.5% so ithgear two, the price of young growth
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redwood will be 3.5% higher than $975/MBF, in yé#aree, the price of young growth
redwood will be 3.5% higher than that, and so @ir. 4/10/08 41:9-41:17).

155. Mr. Fleming agreed that if his initial price of $9®BF feet was
inflated, that mistake would be compounded each gahe additional 3.5% projected
growth increase. (Tr. 4/10/08 41:18-42:7).

156. Log prices have dropped significantly from Octoldgr 2007,
through the present by as much as 10%-15%, patlguh young growth redwood. (Tr.
4/8/08 258:13-259:5). Recent market sales of yaynogvth Redwood logs indicate that
the price is more appropriately valued around $8850 per thousand board feet. (Tr.
4/8/08 263:21-264:5).

157. Mr. Fleming's appraisal is current only through Qmtr 1, 2007.
(Tr. 4/10/08 37:15-37:18, 95:4-95:14). Despite ¢basiderable drop in log prices during
the 6-month period from October 1, 2007, through phesent time, Mr. Fleming made
no efforts to update his findings to reflect théueaof the Timberlands during this time.
(Tr. 4/10/08 37:15-37:18, 95:4-95:14). He did koow that redwood prices have
declined since October 1, 2007, the date of hisaagg. (Tr. 4/10/08 38:9-38:12).

158. Changing only this one price of this one type af lim $800-
$850/MBF and keeping all other aspects of Flemimg{srt the same reduces Fleming’s
valuation by $100-$153 million, dropping his failarket value of the timberlands from
$605 million to $452 million. (Tr. 4/8/08 264:6-24.9).

iii. Costs

159. Mr. Fleming assumes a cost adjustment of 2.75%.1[Y 46].
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iv. Discount Rate

160. Mr. Fleming used a real discount rate of 6.25%amspared to Mr.
LaMont’s discount rate of 7%. (Tr. 4/10/08 68846 90:10-90:12).

161. In calculating this discount rate, Mr. Fleming colesed the
corporate bond rate, treasury securities, and timeprate, but did not consider
alternative timber transactions. (Tr. 4/10/08 697®:8). Mr. Fleming also considered
“aspects of government and regulatory issues” anaihgr “other considerations,” but
ultimately, “in my final analysis, | really don'tave any specific adjustments for each
individual category or consideration.” (Tr. 4/18/67:19-71:12).

162. Adjusting Mr. Fleming's discount rate to 7% to aenb for
California’s regulatory climate would alone redude. Fleming’s fair market value by
approximately $75 million. [MMX 4 { 43].

b. Conclusion

163. Mr. Fleming’s analysis has significant flaws inalugl the use of
October 1, 2007, as his appraisal date, the faituseccount for the recent and significant
decline in redwood and Douglas fir prices and #nkife to provide specific analysis or
explanation for his harvest rate, growth projediand discount rate.

164. Mr. Fleming was unable credibly to explain thesavB8 during his
testimony at the Confirmation Hearing, and his a#bn opinion is accorded little

weight.
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C. Glenn Daniel

a. Lack of personal expertise

165. Glenn Daniel of Houlihan, an expert for the Indeatdrustee,
expressly admitted that: he has no substantiveetinexperience whatsoever; he has
never appraised timberlands; he is not a timbeegxp any way; he has no training in
forestry; he is not an expert on timber growth;idi@ot an expert on price appreciation
for logs or timber forecasts; and he is not an expe the unique California regulatory
environment. (Tr. 4/10/08 201:14-201:20, 202:1@:2Q, 203:7-203:25, 204:1-204:16,
355:9-355:18).

166. Mr. Daniel's opinions rely on what he understood&Mr. Flem-
ing’s timber-related harvest, price, and cash flapinions. (Tr. 4/10/08 207:1-207:10).
Mr. Daniel did not do any independent analysis of Meming’s harvest rate. Therefore,
as Mr. Daniel admitted, his opinions are wronght®e éxtent that Mr. Fleming’s opinions
have changed or are deemed unpersuasive. (Tr08/208:20-210:10).

167. Mr. Daniel's lack of personal expertise in timbealuation
renders his opinions on this subject unreliable.

b. Forced role and limited personal involvement

168. The weight to be accorded to Mr. Daniel's opinian further
eroded because he was forced into presenting ati@uopinion that was developed by
others at Houlihan.

169. Mr. Daniel was essentially ordered by his superiager his

objections, to provide the valuation opinion irsthase. (Tr. 4/10/08 215:24-222:23).
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170. If the Indenture Trustee Plan is confirmed, Houliexpects to
receive millions of dollars in fees for its work sales agent under that plan. (Tr. 4/10/08
215:16-215:23).

171. Mr. Christopher DiMauro, the senior Houlihan emm@eyon the
matter, had previously provided a much lower vatuat In September 2007, Mr.
DiMauro, the most active Houlihan person on thigterasubmitted a declaration stating
that the value of the same assets covered by MiieDareport was $375 to $500 million
based on the discounted cash flow (“DCF”") analgsid $290 to $460 million based on
the comparable companies analysis. [MMX 11 1 1=, 19]; (Tr. 4/10/08 211:2-
213:17). The clear inference is that the decidmmave Mr. Daniel rather than Mr.
DiMauro testify at the Confirmation Hearing was doethe fact that Mr. DiMauro had
previously testified before the Court to a valuatimuch lower than that to which
Houlihan is now opining.

172. Houlihan essentially told Mr. Daniel the substantéhe valuation
opinion that it expected him to give. Specificalbther individuals at Houlihan had
already prepared a valuation report with a valumatrmumber prior to Mr. Daniel
becoming involved with this matter and Mr. Daniedsasent that report immediately after
being ordered by his superiors to undertake thigmsent. (Tr. 4/10/08 222:24-225:12).
Specifically, the valuation conclusions of thatagpvere substantially the same as the
final report and Mr. Daniel never changed the reperwas sent.

173. There are numerous other indicia confirming that Daniel’s role
in developing the opinion and the report was veanytéd. First, Mr. Daniel did not start

any work on the project until March 4, 2008, and thport was substantively complete
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by March 11, 2008, just seven days later. (TrOA& 232:6-233:14). Second, the report
repeatedly refers to the valuation as Houlihan’kiatéon, not as Mr. Daniel's. (Tr.
4/10/08 234:24-235:15). Third, at his depositibin, Daniel did not know that Scopac’s
harvest rate had declined dramatically over thé gageral years, even though that fact is
highly material to a valuation analysis. (Tr. 408 282:24-284:5). Likewise, Mr.
Daniel did not know that the report gave equal Wwetg certain preliminary bids as it did
to two other methodologies, a weighting that rstified would be inappropriate. (Tr.
4/10/08 226:12-228:3).

C. Substantive flaws in Mr. Daniel’s report and opinian

I. Reliance on “Preliminary Bids”

174. The report relies on three “preliminary bids.” (#¥10/08 249:21-
250:8). The report gives those bids equal weighth whe DCF and comparable
companies analysis and it also uses those preligninds to help determine the discount
rate and the cap rate used in the DCF methodoldgy. 4/10/08 252:13-254:19). The
appraisal is inappropriate for several reasons.

175. Preliminary bids are not used as a valuation metlogy. Mr.
Daniel admitted that he had never used them beafotfee hundreds of valuations he has
issued and cannot recall ever seeing them usedenbefore. (Tr. 4/10/08 359:17-
361:13). The accepted practice in performing v&na is not to use preliminary bids or
similar statements of interest because they arbinding. (Tr. 4/10/08 254:15-254:19).

176. Mr. Daniel did not contact the entities that hadmiited the
preliminary bids and he had no personal knowledgih® extent or nature of their due

diligence. Therefore had no way to know how firmn (@t) the expressions of interest
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were. (Tr. 4/10/08 254.25-255:6, 362:3-362:15)n dddition, other employees at
Houlihan had already been told by one of the tlergégies that it was going to reduce the
amount it had stated, but the Houlihan employedsndt reveal that to Mr. Daniel and
specifically asked the entity not to put that newer figure into writing. (Tr. 4/10/08
255:25-266:15); [MMX 88D 67:14-68:15]. As for ahet of the entities, Mr. Daniel did
no due diligence as to whether the entity couldfigeincing for its expression of interest
and was not aware that the entity had refused Hamls request that the entity sign a
letter of intent. (Tr. 4/10/08 273:8-276:11); [MMBGE 19:15-19:21, 20:22-23:9, 21:18-
22:5, 24:16-25:25, 60:11-61:22].
il Discounted Cash Flow (“DCF”) Methodology

177. To the extent Mr. Fleming’'s cash flow projections &naccurate,
Mr. Daniel's DCF projection is also incorrect. (W10/08 282:12-282:17).

178. Debtors’ harvest trend has declined dramaticallgrothe past
several years (from 160 million to 100 million t& illion), and their EBITDA has
declined sharply as well (from 51 to 42 to 23). wewer, the projections on which Mr.
Daniel relied include an immediate 78% increaseEBITDA. (Tr. 4/10/08 284:6-
287:18).

179. Mr. Daniel’'s valuation result was sharply increassdthe use of
much higher numbers for the terminal year, whicbvjgtes more than half of Mr.
Daniel's valuation. (Tr. 4/10/08 289:4-291:13).peSifically, the projected EBITDA
jumps 30% from $52 million in 2016 to $68 million 2017, a big increase. (Tr. 4/10/08
289:4-291:13). Likewise, the projected cash flamnps from $46 million in 2016 to

$61.78 million in 2017 — an increase obtained bylwing the storm proofing
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expenditures and 25 percent of road constructietsda that terminal year. (Tr. 4/10/08
290).

180. Mr. Daniel's opinion relied on the three “prelimmabids” to
derive a discount rate, but doing so required ManiBl to make his own assumption
about those entities’ harvest rate and cash flogjeptions, since he never had any
contact with them. (Tr. 4/10/08 294:7-299:25). c&ease Mr. Daniel has provided no
reason to believe that those entities’ projectimese similar to those he assumed, his
analysis is unreliable.

181. Mr. Daniel employed an atrtificially low discountteaof 10.5%,
which resulted in an artificially high valuationMr. DiMauro’s prior valuation used a
discount rate of 11.5%. (Tr. 4/10/08 302:13-302:18he weighted average cost of
capital that Mr. Daniel calculated was 11.2%. @/d.0/08 302:19-303:10). Mr. Daniel
admitted that his only justification for not empilog those higher discount rates was the
preliminary bid letters, which cannot reliably bged for deriving a discount rate. (Tr.
4/10/08 305:8-305:13).

iii. Market Multiple Methodology

182. Mr. Daniel's report utilized a run-rate EBITDA (aawverage of
historical and expected future EBITDA). Here, Mraniel took an average of the
EBITDA for the past six years, as well as for thfewre years. (Tr. 4/10/08 316:18-
316:25).

183. Run-rate EBITDA is used very infrequently for vdioas. Mr.
Daniel has not used it for a valuation in at Ifagt or 10 years. (Tr. 4/10/08 314:3-

315:1).
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184. For future years, Mr. Daniel's analysis used EBITDtat the
company itself does not expect to achieve for atmi@syears, and that Houlihan itself
does not expect the company to achieve. (Tr. @8.820:15-321:7).

185. Mr. Daniel’s report relied on an inflated multigier the so-called
comparable companies. The multiples for all bu¢ ohthe comparable companies were
substantially below the multiple that Mr. Daniel goyed. (Tr. 4/10/08 322:6-325:18).
Mr. Daniel gave very little weight to those compEnand instead used a multiple based
almost entirely on the Plum Creek Timber Companfir. 4/10/08 325:19-326:6).
However, Plum Creek is not comparable becausekaitttie Debtors, it (a) does not have
timberland in California and thus is not subjecthavy California regulation, (b) does
not harvest redwood, and (c) derives 28% of itsemee from manufacturing. (Tr.
4/10/08 326:17-329:25).

d. Conclusion

186. Taking all of these facts into account, the Coumtdg$ that the
Houlihan valuation opinion proffered by Mr. Dang#ould be accorded little weight.

D. Scopac’s Experts

a. Dr. Kim lles

187. Dr. Kim lles concluded that the Scopac 2001 invgnes updated
to January 1, 2007, was accurate but the voluméddoel increased by approximately
2.4%. [DX 41 1 29].

188. Dr. lles’ margin of error is 9.7%. [DX 41 { 30 his means that

the volume could be 7.2% smaller or 12.1% largantBr. lles concluded. (Tr. 4/30/08
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91:8-91:13); [DX 41 1 30]. However, Dr. lles is%&ure that this is not the case. (Tr.
4/30/08 66:6-67:8).

189. Dr. lles measured the inventory on a gross coiésis, not on a
net basis, even though logs are bought and sol et basis and timber appraisals are
typically conducted on a net basis. (Tr. 4/30/B&%55:9, 58:7-59:8); [DX 41 | 21]. Dr.
lles concedes that in “most cases” net volume wbeldsed. (Tr. 4/30/08 85:22-86:10).

190. In conducting his analysis, Dr. lles did not digtirsh (a) between
areas of the forest owned by Scopac and Palco4(360/08 66:4-67:3), (b) among the
various species, even though the species mix ckaager time, (Tr. 4/30/08 58:16-
58:24, 63:6-63:8), or (c) between areas of thestotieat are harvestable and those areas
that cannot be harvested, such as the MMCAs. 4(B0/08 59:9-62:12, 62:19-63:15).

191. Dr. lles did not distinguish between the growthesatof the
redwood cultivars, or genetically enhanced clonedwmood, and the growth rate of
natural redwood. (Tr. 4/30/08 40:9-40:24). Likswi Dr. lles did not distinguish
between growth rates for areas of the forest thatharvestable and those areas that
cannot be harvested, such as the MMCAs. (Tr. 88368:9-62:12, 62:24-63:5, 65:22-
66:3).

b. Dr. Reimer

192. Dr. Don R. Reimer is a forest biometrician and tgse economist
who was retained by Scopac to develop a harvestést for the Timberlands to be used
in determining the fair market value of the Timlaads. (Tr. 4/30/08 93:17-93:19); [DX

45 1 2]. Other than an earlier engagement withp&c@nd Palco, this is Dr. Reimer’'s
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first foray into working with redwood. (Tr. 4/3@0116:3-116:7, 233:11-233:13). Dr.
Reimer is not a California-registered professidoedster. (Tr. 4/30/08 153:6-153:8).

193. Dr. Reimer did not develop his harvest forecasteftect what a
likely buyer of the Timberlands would harvest frahe property, nor did he make any
effort to determine what a likely buyer would hatwéom the property. (Tr. 4/30/08
173:10-173:23).

194. Dr. Reimer’'s harvest scenario was developed basedthe
Timberlands, excluding the MMCAs. (Tr. 4/30/08 19:313:11); [DX 45 | 3]. In his
scenario, Dr. Reimer projects that 85/MMBF can laevested each year from 2008
through 2012. [DX 45  48a]. This is a more ti&%6 increase from the actual 2007
harvest. After that, the harvest rate increasasg 100/MMBF is being harvested each
year from 2021 through 2025. [DX 45  48b]. Tiadter, the harvest rates decline for
20 years and subsequently experience a sharp secteal40/MMBF each year from
2046 through the end of the model. [DX 45 § 48this is almost double the current
harvest rate for the Timberlands.

195. Currently, the species mix of the Timberlands i$65edwood.
(Tr. 4/30/08 159:13-159:16). As Dr. Reimer knowgere are many areas of the Scopac
land base that are not even suitable for growinlgvo®d. (Tr. 4/30/08 159:17-159:20).
Moreover, Dr. Reimer is not aware whether Scopacdwer been able to accomplish a
harvest level that is 99% redwood, nor is he faanwith any large land bases in which
redwood comprised 99% of a harvest was ever acasngal. (Tr. 4/30/08 163:14-
163:22). Nevertheless, in his harvest scenarias, R2imer assumes that when the

harvest rate increases significantly in 2046, thevést will be almost 100% redwood.
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(Tr. 4/30/08 159:8-159:11). In making this assuomtDr. Reimer is presupposing that
the Scopac land base could be managed in such ¢ghatay would be possible to change
the overall species mix to allow 140/MMBF of almestlusively redwood to be harvest
in 2046. (Tr. 4/30/08 160:1-160:7).

196. Dr. Reimer also assumes that the harvestable psrbbthe forest
containing redwood will contain cultivars, or ganally enhanced redwood. (Tr. 4/30/08
175:9-175:21]. Dr. Reimer believes that the geadlif enhanced redwood will grow
faster, taller, and in more volume such that whHenharvest rate increases significantly
in 2046, 15%-20% of the land base will be compriseédenetically enhanced redwood.
(Tr. 4/30/08 179:14-179:19, 259:12-259:18).

197. Dr. Reimer does not know the growth rate for gexadliy enhanced
redwood. (Tr. 4/30/08 211:12-211:17). Moreo\@r, Reimer admits that he does not
know for certain that the genetically enhanced @ahivwill grow as expected, as they
are a new science. (Tr. 4/30/08 187:3-187:7, 22223:9).

198. The harvest forecast generated by Dr. Reimer ¢atlgiramatic
shifts in the species to be harvested from yegeto as the rate for Douglas fir increases
and then decreases. (Tr. 5/1/08 151:19-152:2)codling to Dr. Philip Tedder, this is
impractical from a customer service standpoint beeat means that consumers cannot
be assured that there will be enough of a parti@pacies to purchase from year to year.
(Tr. 5/1/08 152:3-153:2). Dr. Jeffrey Barrett, pao’s chief forestry scientist, testified
that Scopac would have to abandon Dr. Reimer’'s modeertain respects to solve

operational issues, including this one. (Tr. 53190:23-92:5, 92:14-92:21).
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199. There are other operations issues with Dr. Reimé&asvest
forecast. For instance, his model proposes hamngesertain slivers without accounting
for the fact that it is not economical to harvestess. (Tr. 4/30/08 213:4-213:24). In
2010, he proposes harvesting 20 board feet of redwy helicopter. (Tr. 4/30/08 330:4-
330:10). In 2018, Dr. Reimer’'s harvest forecasippses harvesting 4 board feet —
roughly the size of a small table — using a helieap (Tr. 4/30/08 331:18-331:21). Mr.
Yerges and Dr. Barrett testified that in theseanses, Dr. Reimer’'s model would have to
be abandoned. (Tr. 4/30/08 330:4-330:10, 331:122233Tr. 5/1/08 91:23-92:5, 92:22-
93:2). Including the value of trees which no féoeeswould ever be able to cut
economically inflated the value of the commercimhberlands. [MMX 5  13].

200. Abandoning the model in these instances leads decaease in
what is being harvested and an increase in c¢$ts5/1/08 153:7-153:23).

C. James R. Yerges

201. James R. Yerges, a Principal in KPMG LLP’s Econorai
Valuation Services practice, was retained by Scopaetermine the fair market value of
the commercial Timberlands. (Tr. 4/30/08 277:28:27 279:22-279:24); [DX 48 11 2,
8]. Unlike the other valuation experts that téstifon behalf of the Indenture Trustee and
Marathon, Mr. Yerges is not a forester or an experorestry. (Tr. 4/30/08 294:14-
294:16, 305:8-305:10). In fact, Mr. Yerges holds certifications or licenses with
respect to appraising real property and timberlatis 4/30/08 294:14-294:18, 339:9-
339:11).

202. Mr. Yerges'’s report is not compliant with the Unifo Standards

of Professional Appraisal Practice. (Tr. 4/30/@8:24-349:3).
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203. As Mr. Yerges acknowledges, to perform a discoumtash flow
analysis, an appraiser needs “reliable harveseptions.” [DX 48 { 17]. Lacking the
expertise to develop his own, Mr. Yerges reliedDon Reimer’s harvest projections in
conducting his own discount cash flow analysis urlde Income Approach.

204. To determine the price of logs, Mr. Yerges tedtifteat he used
SBE pricing data as a starting point. (Tr. 4/3(0288:24-286:3); [DX 48 | 23]. Yerges’s
SBE prices could not be verified and appeared tonbeh higher than the SBE prices.
(Tr. 5/1/08 157:23-157:25). In any event, the SBtes do not fully account for the
current market conditions as a starting point. [KIM 9 79-83]. Mr. Yerges's use of
these prices resulted in a $200 million increadeisrvaluation price. (Tr. 5/1/08 158:14-
158:16).

205. Mr. Yerges then made adjustments to determine tilsgng growth
rate of redwood to be a nominal rate of 4.5% azad rate of 1.5%. (Tr. 4/30/08 287:16-
287:18). The rate of inflation is 3%, meaning that Yerges is asserting that there will
be an increase in redwood timber prices that istgrethan the rate of inflation. (Tr.
4/30/08 299:16-300:1, 306:9-306:12). Because th& Jprice increase compounds every
year, by the time Mr. Yerges'’s harvest scenaricsetite price of redwood will increase
by 111%. (Tr. 4/30/08 322:12-324:22).

206. However, redwood prices have been stagnant for aveéecade.
From 1992 through December 2007, the price has thaen(Tr. 4/30/08 309:13-309:16,
344:3-344:20). Moreover, the price of redwood &ggerienced a recent decline due to
the slowdown in the economy and the presence ofpetitor products on the market.

(Tr. 4/30/08 309:17-309:20; Tr. 4/8/08 258:13-259[MMX 4 § 25]. This is significant
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because a likely buyer of the timberlands will loaka short-term business cycle in
evaluating log prices. (Tr. 5/1/08 157:18-157:28s Mr. Yerges concedes, his inflated
price increase results in a $150-$200 million iaseein his valuation price. (Tr. 4/30/08
306:13-307:8; Tr. 5/1/08 158:10-158:13).

207. Mr. Yerges calculated a 6% discount rate basedoan $ources:
the Weighted Average Cost of Capital of companieghie United States that own
timberlands, transaction returns associated wittbérlands, REITS, and a survey of
market participants in the timber industry. (TA3Y08 289:11-290:3); [DX 48 { 25]. Of
these four sources, Mr. Yerges relied primarilytlom transaction returns and survey even
though most of transactions did not involve redwoddr. 4/30/08 290:4-290:7, 291:4-
291:5); [DX 48 { 25].

208. Mr. Yerges considered the regulatory constraintgherproperty in
establishing his discount rate but ultimately dedidot to increase his discount rate since
he believed that any increase was canceled ouhéydbwnward adjustments that he
believed should be made because the commercial €fiartnls consist mainly of
redwood, which is scarce, grows fast, and is rasisto fire damage and bugs. (Tr.
4/30/08 291:4-292:14); [DX 48 | 37]. According Dw. Tedder, Mr. Yerges did not
appropriately account for the HCP and other regwatonstraints in calculating his
discount factor or he would have raised the distdactor by 1% to 7%. (Tr. 5/1/08
218:20-219:2). Mr. Yerges's use of a deflated alistt rate is a $53 million increase in

his valuation price. (Tr. 5/1/08 158:17-158:19).
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d. Dr. Mundy
209. The MMCAs were established in September 1999 as giathe

Headwaters Agreement between the State of Caldpihie United States, and Palco.
[DX 115 7 11; IT 235 § 9]. The MMCAs are comprisefd6 separate parcels totaling
approximately 6600 acres. [DX 115 § 10; IT 235]y 9he parcels are as follows:
Elkhead Residual, Lower North Fork EIk, Bell LawcefBooth Run, Shaw Gift
Complex, Allen Creek, and Cooper. [DX 115 1 10].

210. There exist significant regulatory constraintsaetied to the
MMCAs, including:

a. The HCP, incidental take permit, and associatedementation
agreement restricting commercial timber harvestimg the
MMCAs for a 50-year period;

b. AB 1986, a state law restricting commercial timbarvesting in
the MMCAs for a 50-year period as a condition aiding of the
original Headwaters transaction;

C. An agreement between Palco, Scopac, state andafeaigencies
contractually committing the companies to the restm on
commercial timber harvesting in the MMCAs set farttrAB 1986

and prohibiting any amendments to the HCP thatirasensistent
with AB 1986; and

d. Covenants, conditions, and restrictions recordea@inay the
Debtors’ lands, which incorporate restrictions oommercial
timber harvesting.
[IT 235 1 10].
211. These constraints on harvesting timber apply gdgdoa the next
40 years, through 2049. [IT 235 1 10]. BetweefA9land 2049, only limited timber

management activities that are not “detrimentalthi marbled murrelet are permitted on

the MMCAs. [IT 235 7 11].
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212. Dr. Mundy compared the MMCASs to other sales thaktplace in
Humboldt County and/or near the MMCAs and conclutted the MMCAs could sell for
$60,000 per acre, or a total price of $400 milliofpX 115 119-23]. However, Dr.
Mundy based this value on sales that were not subject to a HCP. [IT 234 | 11, 12].

213. Dr. Mundy believes that a likely buyer of the MMCAsuld be
motivated by preservation or conservation issued aaould include foundations,
conservation groups, wealthy individuals, or treesor federal government. [DX 115
24]. He believes that the MMCAs could sell witl#iror 3 years. [DX 115 1 23, 27].
However, Dr. Mundy has not made any contacts wit} jgotential conservationists to
determine their level of interest in the MMCAs #+00 million. [IT 234 { 16].

214. Conservationists will not typically pay more thdre tfair market
value in the absence of a strong political impesugsh as a situation where the property
is at high risk for development or harvesting. 234 § 17].

215. Mr. Fleming, who was retained by the Indenture Te@edo valuate
the MMCAs, determined that the fair market valuehef MMCAs is $2427 per acre for a
total price of $16,110,000[T 1 § 61; IT 234 § 18]. In 2005, UBS, acting behalf of
Scopac, attempted to market the MMCAs to many efsame prospective purchasers
that Dr. Mundy identifies, but was unable to geteeriadications of interest that were
greater than $15-$30 millionld[. 1 16].

216. Moreover, conservationists — whether governmentabrosate —
prioritize their acquisitions of land by the leva threat, making it unlikely that any
would pay a premium for the MMCASs, which are alrgauotected from commercial

timber operations for the next 41 years. [IT 23]
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217. The $400 million valuation of the MMCAs is equal tloe $400
million that the State of California spends for aflits conservation acquisitions in a
given year. [IT 234 11 10, 14].

e. Conclusion

218. Based on the foregoing, and the testimony of DddEe, an expert
Timberland appraiser, [MMX 5], the valuation opingoof Debtors’ experts are entitled
to little weight.

E. FINAL VALUATION CONCLUSION

Having carefully weighed the expert testimony pnésd, the Court finds the
value of the
Timberlands to be not more than $510 million

VIIl. Headwaters Litigation

219. Some evidence was presented at the Confirmationritdea
regarding the Headwaters Litigation.

220. Mr. Alexander L. Dean, Jr. testified that the Heatkvs Litigation
has no merit. (Tr. 4/9/08 167:20-169:7).

221. The evidence presented by the California State gigenwas that
the Headwaters Litigation was of no merit and thas no value. (Cal. Exhibit 7, 8 and
9).

222. Thomas Lumsden was the only expert to testify waspect to the
Headwaters Litigation. He testified that he hadpmion as to the likelihood of success
on the merits of the litigation, and was not quedifto render any such opinion. (Tr.

4/30/08 408:11-408:22). Further, he testifiedttthe outcome of the Headwaters
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Litigation is so uncertain that it would violatergeally accepted accounting principles to
include it as an asset on the Debtors’ balancet sivek in fact, it is not on the balance
sheet. (Tr. 4/30/08 414:11-415:10; Tr. 5/1/08 8444:25).

223. Gary Clark, the CFO of Palco and former CFO of $copgreed
that the Headwaters Litigation is too contingentb® placed on the Debtors’ balance
sheet and has not been placed on the Debtors’ deakdreet for that reason. (Tr. 5/1/08
44:10-44:25).

224. Jacob Cherner, representing a potential bidderruh@elndenture
Trustee Plan, agreed that the Headwaters Litigatmuld be resolved quickly because it
interferes with the operation of the Timberland®réby suggesting it has limited value.
(Tr. 4/11/08 190:9-190:16; 253:14-254:9).

225. Indeed, the Headwaters Litigation value issue waafterthought,
which explains the lack of evidence on the issugvdxtheless, without further proof, the
Court cannot find that the Headwaters Litigatios ha value.

226. The Debtors filed an adversary proceeding assethag neither
the Indenture Trustee nor the Noteholders have réegied lien in the Headwaters
Litigation or its proceeds. [Docket No. 2628; Adsary No. 08-02014]. However, that
issue was not before the Court at the confirmatiearing. Until determined otherwise, in
order to give Noteholders the indubitable equivalarlue, they must retain their lien on
the Headwaters Litigation. The Court finds thatstls a technical change to the Plan

which can be resolved in the Order Confirming thenP
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IX. Debtors’ Operations

A. The Success of the Debtors Depends on Keeping
the Timberlands and Mill Together

227. Operating the Mill and Timberlands as one entitpemeficial to
both entities from an administrative and corpoggernance standpoint. (Tr. 4/11/08
67:23-68:9).

228. It would be more costly for Scopac to sell its ldagsa third party
rather than to Palco. There are four other millshie area, but they cannot absorb the
additional volume of 74/MMBF generated by Scopa@r. 5/1/08 67:13-67:22). If
Scopac were to sell its logs to a mill or millsttlaae further away, the hauling costs
would increase and Scopac’s return would be dirheds (Tr. 4/11/08 68:21-69:6). If
Scopac’s logs were put into the marketplace, thald have the effect of driving
redwood log prices down. (Tr. 5/1/08 70:25-718]17-72:19).

229. Likewise, if the Indenture Trustee Plan were canéd and Palco
was left without a plan of reorganization, Palcouldonot have the liquidity to continue
operations and the Mill would likely close withirvary short period of time. (Tr. 5/1/08
53:23-54:16).

B. Palco and Scopac Have Significant Liquidity Problerm

230. Scopac only has sufficient liquidity to meet itsnadncial
obligations through the end of June. (Tr. 5/1/Q83-53:2).

231. Scopac’s budget contemplates dipping into the SABbant in
May in the amount of $2 million. (Tr. 5/1/08 83:82:3). Without doing so, Scopac will

not have enough cash to operate through May. 5(Tf08 83:17-83:22).
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232. Scopac has already drawn $2 million from the SARoaaqt in
May, meaning that there is a $4 million shortfallhring from the SAR account in the
month of May. (Tr. 5/1/08 83:24-84:7).

233. Scopac’s cash flow is at its lowest during the rhenof July,
August, September, and October. (Tr. 5/1/08 583:8, 56:5-56.7, 84:22-84:25). Even
if it does not have to pay professional fees, Scapid come up $2.5-$3 million short in
those months. (Tr. 5/1/08 85:5-85:8, 337:7-337:17)

234. If the Indenture Trustee Plan is confirmed, the keing process
required under that plan would run through thosattmowhen Scopac’s cash flow needs
are at their peak. (Tr. 5/1/08 56:8-17). As aultesScopac will have to dip further into
its SAR account in order to continue operation&.. $/1/08 56:18-56:21, 85:1-85:4).

235. However, the SAR account is expected to run outash at the
end of June. (Tr. 5/1/08 334:10-334:12, 335:19:33p After that, the only assets in the
SAR account will be $21.5 million in auction ratcarities. (Tr. 5/1/08 334:13-334:21,
335:24-336:2). There has been some dislocatidineirauction rate securities market and
it is unlikely that Scopac will be able to convérbse securities into cash. (Tr. 5/1/08
334:25-335:6, 336:3-336:5). For example, in tlst $&veral weeks, Scopac attempted to
auction some securities out of the SAR account theittransactions did not clear. (Tr.
5/1/08 336:18-336:20). Therefore, Scopac will mut of money and have to cease
operations at the end of June. (Tr. 5/1/08 52:22)%

236. Palco only has sufficient liquidity to meet itsdimcial obligations

through the end of May. (Tr. 5/1/08 53:15-53:18.,8881:10).
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237. It costs approximately $6 million per month to rBalco. (Tr.
5/1/08 81:4-81:5).

238. Palco has no source of income other than the $dtgse, lumber,
and gravel. (Tr. 5/1/08 81:15-81:20). Palco deeshave a SAR account. (Tr. 5/1/08
81:11-81:14).

239. Palco is not currently paying its professional3r. 6/1/08 81:24-
81:25). Even so, Palco will come up short by mben $1 million in May. (Tr. 5/1/08
82:3-82:13, 83:1-83:3).

240. In June, Palco will come up short by $2-$3 millioiTr. 5/1/08
83:4-83:8). It is expected that these shortfallsa@ntinue in the months thereafter. (Tr.
5/1/08 83:15-83:16). Therefore, Palco will run aeft money and have to cease
operations at the end of May unless the MRC/MaratPlan is confirmed or a dramatic
change in operations occurs. (Tr. 5/1/08 53:13-5331:8-81:10).

C. The Success of the Debtors Depends on
Maintaining Good Relations With Trade Creditors

241. The Scopac Trade Claims (Class 8) are general ureseclaims
for goods, supplies, equipment, or services utlliby Scopac in the operation of its
business. [MMX 1 T 103]. The Holders of theseif@$aare small, local creditors in a
close knit and insulated timber community. [MMX[1L03].

242. The goodwill of these trade creditors is importdiotr the
successful future operation of Scopac’s businebseause there is a limited market in
which to obtain these goods and services. [MMX 108]. Thus, if the holders of
Allowed Scopac Trade Claims do not receive a sulislacash recovery as part of the

reorganization, Scopac’s operations will suffe"iMX 1 ¥ 103].
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243. These trade creditors will also look to continumgerations as a
source of their own future business, particulady $ome of the smaller enterprises, for
whom Scopac’s business represents a significartiopoof their revenues. [MMX 1 |
103]; (Tr. 5/1/08 133:17-134:1).

244. Class 9 is not comprised of trade creditors wittomithe Debtors
intend on maintaining business relationships, bathar primarily represents the
unsecured deficiency claim of the Noteholders wittom there is not currently and will
be no ongoing business relationship. [MMX 1 { 103]

D. There Are Many Regulatory Constraints
On Harvesting Timberlands In California

245. Forestry in California is a highly regulated adyyimuch more so
than in other states. [MMX 1 1 50]. Not only ddeaslifornia have substantially stricter
state law regulations, but federal environmentaklare enforced in a substantially more
aggressive manner. [MMX 1 1 50].

246. The following non-exhaustive list of federal, statend local
regulatory agencies with authority over the Debtord forestry operations in general:

a.  Federal

. US Fish and Wildlife Service

. National Marines Fisheries Service (NOAA)

. Army Corp of Engineers

. Federal Environmental Protection Agency
b. State

. Cal Fire
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California State and Regional Water Quality Control
Boards

. California State and Regional Air Quality Contradd@ds

. California State Environmental Protection Agency
. Cal Trans

. California Department of Fish And Game

. California Department of Mines and Geology

California Board of Forestry
c.  County
. County Planning Departments
. County Transportation Departments
. County AG Commissioner’s Office
[MMX 1 § 51].
247. Before harvesting timber in California, companiegsinobtain the
approval of Cal Fire for a detailed THP for theaate be harvested. [MMX 1 {1 53]. A
THP must be submitted by a Regional Professionat¢gter and must include, among
many other things, information regarding the metlwddproposed timber operations,
whether the operations will have any adverse impacthe environment and, if so, the
mitigation measures to be used to reduce the imgdtX 1 1 53]. Cal Fire’s review
of the THP incorporates, among other things, itderg and analysis of the various
regulators, as well as public comments. [MMX 158{54].
248. The Debtors’ own history illustrates the constraioh harvesting

imposed by California regulators. [MMX 1 § 55].xdmnples of friction between the
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Debtors and their regulators include: (a) challengssociated with implementing the
HCP; (b) the passage of SB 810, a bill that gaeeState Water Boards an unappealable
veto power over THPs which was enacted in respdosdensions over Palco’s
harvesting; (c) litigation over the alleged bread¢ithe Headwaters Agreement; and (d)
ongoing disagreements about sediment dischargetihetiNorth Coast Regional Quality
Control Board, which led that Board in 2005 to imm@dimits on harvesting in the
Freshwater Creek and Elk River drainages whichuin, led to declines in the harvest
from approximately 48/MMBF in 2005 to 15/MMBF in @6. [MMX 1  55].

E. Prior Marketing Efforts Were Unsuccessful

249. The Debtors’ enterprise was thoroughly, but unsssitdly,
marketed in several different ways prior to thenkruptcy filing. [MMX 11; MMX 14;
MMX 15; MMX 16; IT 90].

250. Houlihan cited UBS Securities LLC's prior effort® tmarket
Scopac in late 2004 as evidence of its low value:

Despite conducting a broad and thorough process and

contacting 111 parties, including conservation gsu

financial sponsors, high net worth individuals atictegic

buyers, the UBS marketing effort was unable to gere

any offer in excess of the value of the Timber Nodad
was abandoned.

[MMX 11  20].

251. Moreover, UBS, acting on behalf of Scopac, attechpte market
the MMCAs in 2005 to many of the same prospectivecipasers that Dr. Mundy
identified in his valuation of the MMCAs, but wa®siable to generate indications of
interest that were greater than $15-$30 millionT 234  16]. Indeed, Mr. Fleming

valued the MMCAs at approximately $16 million. [1TY 2].
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252. Other bidders have been present throughout thepptaoess in the
Debtors’ cases, and the Indenture Trustee’s firhnadvisor actively sought other
bidders throughout this time. (Tr. 4/29/08 55:1215. However, no one has presented a
binding offer for more value than provided throutfte MRC/Marathon Plan. (Tr.
4/10/08 249:8-250:7).

253. The Court’s termination of the Debtors’ exclusivght to propose
a plan of reorganization, the marketing effortsUBS, the transparency and publicity of
the bankruptcy process and the various expressibirgerest presented, have provided
an ample market test for the Debtors’ assets.

F. Redwood Competes With Other Products

254. Almost 90% of all redwood lumber produced is conednn the
construction of residential decks and fences. 4//08 192:8-192:10); [MMX 1 | 78].

255. On a nationwide basis, redwood accounts for leas 8% of the
market for decking and fencing materials. [MMX I§].

256. Alternative products are available to consumersctviprovide a
vast selection of materials to use in creating dexid fences. (Tr. 4/8/08 357:7-357:21;
Tr. 4/9/08 192:10-192:13). The principal materiatsmpeting with redwood include:
(1) pressure-treated lumber, such as southernwaedloe, which garnered 72.4% of the
national decking market in 2006; (2) wood/plastosnposites, such as Trex, which
enjoyed 11.8% of the national decking market in&0@) Western red cedar, which
earned 6.4% of the national decking market in 2d@¥;plastics, such as eOn, which

captured 2.7% of the national decking market in&0&nd (5) tropical hardwoods,
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including ipe, cumaro, mahogany, and teak, whicmmased 2.1% of the national
decking market in 2006. (Tr. 4/8/08 357:7-357:21AMX 1 1 80; MMX 35].

257. Redwood has very little pricing power due to thesence of
substitute products in the marketplace. (Tr. 8902:15-192:18). When the price of
redwood increases, consumers turn to these alie@nptoducts for their decking and
fencing needs. (Tr. 4/8/08 357:7-357:12).

258. In the face of these competitive products, redwpodes remain
flat. (Tr. 4/8/08 357:12-357:21). The increasedspnce of well-marketed competing
products will serve to limit future increases ire thrices of redwood logs. [MMX 1
80].

X. Other Bidders

A. Beal

259. Beal Bank, including Mr. Andrew Beal, holds approstely 37%-
38% of the Timber Notes and is the largest NotedroldiTr. 4/11/08 120:8-121:9].

260. Beal Bank is a member of the Steering CommitteBatkEholders
with which the Indenture Trustee corresponds. @R9/08 27:2-7). The Steering
Committee is an ad hoc committee without any bylaWsr. 4/29/08 42:1-42:9). Beal
Bank is an active member of this committee. (T29408 40:25-41:2).

261. On April 7, 2008, Scotia Redwood Foundation (“SRF)Beal
Bank affiliate, delivered a term sheet (“Beal TeBheet”) for the purchase of the
Timberlands to the Indenture Trustee. [IT Exh#fl7]. SRF was formed for the purpose

of making this acquisition. (Tr. 4/11/08 122:172123).
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262. The Indenture Trustee has not accepted the Beal Bireet. (Tr.
4/29/08 99:15-101:1). In fact, the Beal Term Sheetld not be accepted by the
Indenture Trustee unless it received a two-thirte foom the Noteholders instructing it
to do so. (Tr. 4/29/08 102:13-102:23).

263. The Beal Term Sheet is not binding, but rather,jesaibto
significant conditions. [IT 219]. For instancdiet Beal Term Sheet requires the
settlement of both Palco and Scopac’s claims inHéadwaters Litigation in Beal’s sole
discretion. [IT 219 Exhibit A at 2]. The purchas¥ the Timberlands would have no
authority to settle Palco’s claims in the Headwatatigation. (4/11/08 188:15-189:6).

264. Further, SRF conditioned its obligation to closempeceipt of all
required governmental consents and approvals toctim@eyance and assignment of
Scotia’s assets to it. [IT Exhibit 207]. SRF atzmditioned its obligation to close upon
the execution of an acceptable Acquisition Agreeme[iT Exhibit 207]. No such
agreement was presented to the Court during thefir@ation Hearing, and Mr.
Matthews testified that he had not seen a drafinef [Tr. 4/30/08 122:25-123:8]. All of
the conditions described herein remain unsatisfied.

265. The Beal Term Sheet further provided that the galSRF would
be funded with approximately $420 million in equiégnd two-year debt from related
entities, with the buyer reserving the right toabtadditional first or second lien debt.
[IT 219 Exhibit A at 3]. The source of the balarafehe $183 million needed to finance
such a sale was not known to Mr. Matthews. (T294J8 69:1-69:9). The Timberlands
would have to generate sufficient revenue in otdenake the interest payments and any

amortization on such undisclosed amount of debt tmauld thus encumber the
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Timberlands if the SRF were the successful biddehe Indenture Trustee’s proposed
auction. (Tr. 4/29/08 69:10-69:13). Mr. Matthetestified that the Indenture Trustee
had not seen any specific information that wouldvalthe Indenture Trustee to conclude
that SRF would be able to operate the Timberlandsich a way as to service its debt in
connection with the proposed acquisition by SRHF. 4/29/08 71:5-71:10).

266. The Beal Term Sheet also included a provision byciwiSRF
would enter into an evergreen supply agreementitable upon 18 month’s notice by
either party, under which SRF would be requirecsét 50% of the harvest from the
Timberlands at market terms to Palco or the owhétaico’s assets, with such volumes
and terms to be arrived at quarterly by mutual eapent. [IT 219 Exhibit A at 5].

267. The Beal term Sheet requires a break-up fee of 3.84%ch
exceeds the 3.0% break up fee allowed in the lmdqaiures under the Indenture Trustee
Plan. [IT 219 Exhibit A at 4; IT 104 Exhibit B &]. In the event of a successful credit
bid by the Indenture Trustee that topped the bidtained in the Beal term sheet, a
breakup fee of $21,105,000 (the “Breakup Fee”) wdae due to SRF. [IT 219 Exhibit
A at 4]. Sincethe credit bid would be made without using any ¢disbre would be no
sale proceeds with which to pay the Breakup Fesgticrg an immediate breach of the
Beal Term Sheet. (Tr. 4/29/08 157:8-158:11). Tuenture Trustee has not received an
instruction not to credit bid from two-thirds ofelNoteholders despite being in touch
with approximately 75% of the Noteholders.

268. Moreover, several dates and deadlines in the Beah Sheet have

now lapsed, without being satisfied. [IT 219 Exhfvat 3, 5].
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269. Despite the passage of weeks since producing s $beet, Beal
has not executed a binding asset purchase agreetting forth all of the terms and
conditions of his offer. (Tr. 4/11/08 197:3-197)16

270. SRF has just two employees, Mr. Cherner and Mr.l.B&ar.
4/11/08 127:8-127:14). Only Mr. Cherner, rathearthMr. Beal, testified at the
Confirmation Hearing. Mr. Cherner frequently acwhedged that certain matters were
in Mr. Beal’s sole purview. (Tr. 4/11/08 148:13914).

271. Beal Bank has never owned a redwood forest, nBe&d Bank an
experienced timber operator. (Tr. 4/11/08 126:8:4p The only prior timber
experience possessed by Beal Bank as a whole ev@lforest it owned in Estonia. (Tr.
4/11/08 126:12-126:19). Beal Bank has no foresasremployees. (Tr. 4/11/08 127:2-
127:4). Moreover, Beal has had no meaningful atintath California regulators even
though the sale pursuant to the Indenture Trustae Would be subject to regulatory
approvals. (Tr. 4/11/08 186:14-187:10).

272. Beal would not disclose his proposed harvest @atbe Court and
has not disclosed it to regulators. (Tr. 4/11/88:22-240:22).

B. Harvard Management Company

273. Harvard Management Company’s (“Harvard”) January0&0
preliminary expression of interest in the Timbedarwas contingent on various factors
and never progressed to a binding offer. [MMX 2D:20-100:22, 109:24-110:21]. No
asset purchase agreement was drafted or agreechoptyad Harvard finalized a partner

to run the Mill. [MMX 21 39:24-40:22, 102:13-10ZR Harvard also had no
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conversations with any regulatory agency abouthmsing or operating the Timberlands.
[MMX 21 102:22-103:24].

274. Moreover, after further diligence, Harvard revisigsl offer and
intended to decrease its offer. [MMX 21 55:11-55:2B80:22-111:2]. In fact, the Letter
of Intent prepared for Harvard’'s signature left {igce blank, at the request of the
Indenture Trustee’s advisor Houlihan [MMX 21 30:20:22, 108:17-109:13]. That was
because Houlihan knew that HMC intended to loweroifer price. [MMX 21 67:14-
68:15, 69:3].

275. Harvard appeared before the Court through counseMay 1,
2008. Right after MRC announced that the MRC/MwayatPlan was being amended to
pay the Indenture Trustee $530 million cash, sulifeadjustments, its counsel stated the
following:

Harvard came here today prepared to submit an difar

was higher than the prior MRC/Marathon offer .[t]he

managing director of Harvard is with me but | think

though, before we proceed further with this dismugsve

really need to see the revised proposal and theoacias
of it and study it and see if an auction makeseens

(Tr. 5/1/08 31:18-32:4). By 1:45 p.m. that samg, dlawas apparent that Harvard was no
longer in the courthouse. No further appearancesewmade by Harvard at the
Confirmation Hearing.

C. The Nature Conservancy

276. Counsel for the Indenture Trustee made referendasiropening
statement to an expression of interest from TheutdaConservancy (“TNC”) regarding

the purchase of the Timberlands. (Tr. 4/8/08 6&84.8).
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277. The deposition testimony of George Yandell entema the
record makes clear that TNC’s “expression of irg€rgvas neither a bid nor an offer.
[MMX 22 11:25-12:6; MMX 88E 24:20-25:25]. Additiafly, TNC has no agreement
with Conservation Forestry or its consortium toamtas much as $400 million needed to
fund TNC’s expression of interest. (MMX 22 19:19:21). Bank of America has not
agreed to fund the transaction described in TNQGjgression of interest. (MMX 22
20:22-21:1). Bank of America has not agreed iiting to commit to fund any amounts
in the transaction described in Yandell Exhibitnlany capacity, as an investor, lender
or equity holder. (MMX 22 22:1-22:5). Mr. Yanddlirther testified that TNC had “a lot
of work left to do” and that it would need to expeabout $500,000 in due diligence
expenses before funding a purchase transactiothéfimberlands. (MMX 22 25:10-
25:15). Any transaction such as that contempléedhe TNC expression of interest
would have to be approved by TNC’s worldwide boafrdirectors, and no such approval
has yet been sought or obtained. (MMX 22 27:23-28:

XI. BUSINESS VALUATION OF JEFFREY JOHNSTON

A. The Noteholders Will Receive More Under The
MRC/Marathon Plan Than Under The Beal Term Sheet

278. Jeffrey Johnston, an Accredited Business Valuasipecialist and
Managing Director of AlixPartners, conducted anlgsia of what the Noteholders are
likely to receive if Scopac’s assets are sold pamsuo the Indenture Trustee Plan.
[MMX 78 11 1-3]. Mr. Johnston concluded that eviethe SRF proposal contained in
the Beal term Sheet were to actually close, theehatlers would receive substantially

less than $603 million as a result of the feesexmknses of the sale and distributions to
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claimants that must be paid before any distribstican be made to the Noteholders.
[MMX 78 { 7].

279. There are various fees associated with any salsupaot to the
Indenture Trustee Plan, including the costs ofstles and marketing process, fees of the
Indenture Trustee Plan Agent and Special Plan Adgemis of the Sales Agent, and
professional fees. [MMX 78 {{ 7, 9, 10].

280. Mr. Johnston conservatively estimates that Houlihas Sales
Agent, would receive a transaction fee of approxétya$6.1 million. [MMX 78 { 9].
That amount is much lower than the $12-$18 milfiea cited by Mr. Matthews. [MMX
78 1 9]; (Tr. 4/30/08 78:21-80:3110:19-24).

281. A sale under the Indenture Trustee Plan will noselfor at least 8
months and could take up to 12 months to be fifldMX 78  8]. There will be a 6-8
month marketing process and then there will be tendil time for Bankruptcy Court
approval of the prospective buyer. [MMX 78 { 8]he prospective buyer will then need
to obtain regulatory approval before it could cldee sale, which conservatively will
take an additional 2-4 months. [MMX 78  8]. Asenable estimate of the time it will
take from confirmation of the Indenture TrusteenPlantil closing of a sale of the
Timberlands is 10 months. [MMX 78 | 8].

282. The Plan Agent will receive $125,000 per month #rel Special
Plan Agent will receive $25,000. [MMX 78 { 10]. ofsidering that it will take 10
months to close, these fees will total $1.5 millioArofessional fees are estimated to be

$3.75 million. [MMX 78  10].
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283. Under the Indenture Trustee Plan, the proceedsdlistgbuted via
“waterfall.” [MMX 78 { 12]. Administrative expees totaling $10 million, tax claims,
the senior secured claim of Bank of America, alamidp several other classes of claims,
must be paid out of the proceeds of any sale befi@@&loteholders receive any payment.
[MMX 78 91 12, 14]. Mr. Johnston concluded thaes® expenses could total
approximately $28.2 million prior to the Noteholdgeeceiving anything. [MMX 78 11
12-14].

284. Due to the time delay before the Noteholders welteive any
payment under the Indenture Trustee Plan, it iessary to calculate a present value of
the proceeds the Noteholders can expect to reaeitree future. [MMX 78 § 15]. Mr.
Johnston concluded that based on the time delayisk&l of not closing the transaction,
without any deduction for the risk of the prospeetbuyer not obtaining regulatory
approval, an appropriate discount rate to be useitheé present value analysis is 14%.
[MMX 78 1 18-19].

285. Based on this analysis, Mr. Johnston concluded ttatpresent
value of the proceeds to the Noteholders of awadker the Indenture Trustee Plan based
on the Beal term sheet is $505.2 million. [MMX¥21].

286. The MRC/Marathon Plan provides the Noteholders wath
immediate cash payment of $530 million, less ahslagdjustment estimated to be $13
million, for a total of $517 million. [MMX 78 § 25

287. Based on the analysis of Mr. Johnston, the Coudsfithat the
Noteholders will receive more under the MRC/Maratfdan than a sale pursuant to the

Beal Term Sheet under the Indenture Trustee Plan.
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B. The Noteholders Will Receive More Under The
MRC/Marathon Plan Than In A Chapter 7 Liquidation

288. Mr. Johnston also conducted an analysis of whatNb&holders
are likely to receive if the Scopac bankruptcy cases converted to a Chapter 7
liquidation, based on his experience and the Ligtiseh Analysis in the Disclosure
Statement. [MMX 78 { 4].

289. In a Chapter 7 liquidation, assets typically sdllaasignificant
discount, often up to 50%, due to the fire-salaireabf the liquidation process. [MMX
78 1 23]. Given this, Mr. Johnston believes thag unlikely that SRF would pay $603
million for the Timberlands in a liquidation salfMMX 78 | 26].

290. Based on the liquidation analysis in the Disclosbtaement, Mr.
Johnston concluded that the Noteholders would vecapproximately $389 million in a
Chapter 7 liquidation. [MMX 78 § 24; MMX 35 ExhtHz].

291. Even if SRF purchased the Timberlands for $603ionillin a
Chapter 7 liquidation, many deductions would apfidyreduce the amount actually
received by the Noteholders. [MMX 78 § 26]. Inddn, a Chapter 7 trustee would
receive 3% of the sale proceeds, incur a profeatiivisor fee of approximately $3.75
million and would retain an investment banker atemtimated cost of $6.1 million.
[MMX 78 | 26]. Accounting for these adjustments,veell as the risks associated with
closing the transaction, Mr. Johnston concluded tha Noteholders would receive
approximately $501 million of the $603 million. M 78 1 26-28]. This is without
any deduction for the regulatory risk that the $@tion could not be consummated.

[MMX 78 11 26-28].

78 /119



Case 07-20027 Document 3088 Filed in TXSB on 06/06/2008 Page 79 of 119

292. Under the MRC/Marathon Plan the Noteholders wilteige
approximately $517 million of $530 million. [MMX 78 25].

293. Based on the analysis of Mr. Johnston, the Couadsfithat the
Noteholders will receive more under the MRC/MaratHelan than they would in a
Chapter 7 liquidation.

C. The Value of Newco is $540 Million

294. Mr. Johnston calculated the enterprise value of é¢ewsing two
widely accepted valuation methodologies, the Incofgproach and the Market
Approach. [MMX 3 Exhibit A at 4].

a. The Income Approach

295. Under the Income Approach, Mr. Johnston discourted cash
flows expected to be generated by Newco back to Hfkective Date of the
MRC/Marathon Plan. Mr. Johnston used a 6.06% discmate. [MMX 3 Exhibit A | 6].

296. Based on this analysis Mr. Johnston concludedttieenterprise
value of Newco as of the Effective Date of the MRI@/athon Plan is $540 million.
[MMX 3 1 6].

b. The Market Approach

297. Mr. Johnston also checked his enterprise valuatagainst
comparable companies. [MMX 3 Exhibit H]. The rkswf this comparable company
analysis were within the range of the value deteeahiusing the Income Approach.

[MMX 3 Exhibit A at 8].
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298. Mr. Daniel's valuation of Scopac failed to accodat the tax
efficient nature of Scopac, thereby resulting inoarrvaluation by Mr. Daniel of Scopac
by approximately $164 million. [MMX 3 Exhibit B &-8].

299. Mr. Daniel also overstated the value of Scopac i ihcome
approach and comparable company analysis by $64iomiland $122 million,
respectively. [MMX 3 Exhibit B at 7-8].

300. The Court finds that the enterprise value of Newcd540 million.

XIl.  NEW EVIDENCE

301. On May 15, 2008, the Court reopened the record e t
Confirmation Hearing to allow the Noteholders tegant evidence from A.A. (Red)
Emmerson, President of Sierra Pacific IndustrieSigfra Pacific’) and Daniel
Kamensky, a Senior Vice President of Lehman Brathae. (“Lehman”).

302. The Court also took judicial notice of a docket rgnéntitled
“Notice of Interest in Purchase of Timberlands” fiRet No. 2904] (the “Notice”).

A. Sierra Pacific

303. The evidence from Mr. Emmerson is that Sierra Rawibuld like
to make an offer to purchase certain of Palco’stasgDocket No. 2900].

304. The possible purchase is subject to title and enwrental due
diligence, the entry of a log purchase agreemetit thie Plan Agent under the Indenture
Trustee Plan, definitive acquisition documents, animited material adverse change
provision. [Docket No. 2900 1 6].

305. Prior to any such sale, Marathon would have to firalco’s

operations because Palco lacks the liquidity tadatpepending the sale process.
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306. The term sheet reflecting this possible purchasPadto’s assets
was negotiated with the Indenture Trustee, whootsancreditor of Palco, and not Palco
itself, the owner of the assets. [Docket No. 290Q. Palco objected in open Court.

307. The Court finds that the possible bid set forththe additional
evidence is highly speculative and the additionalience should be given little weight.
Nothing in the additional evidence affects the ¢miag findings of the Court.

B. The Notice

308. The Notice provides that any purchase contemplétedein is
subject to due diligence, financing and executibdazumentation. [Docket No. 2904].

309. The Court finds that the possible bid set forththie Notice is
highly speculative and the additional evidence &hoot be given any weight. Nothing
in the additional evidence affects the foregoimgliings of the Court.

C. Lehman

310. Mr. Kamensky proposed that Lehman may provide finanto the
Plan Agent under the Indenture Trustee Plan inraouat up to $20 million. [Docket
No. 2901 1 3].

311. The Lehman term sheet states that it is “not aibghdgreement”
and requires, among other things, internal apprayMalthe proposed lenders and
documentation. [Docket No. 2900 Exhibit B p 1].

312. The Court finds that the possible financing setthfoin the
additional evidence is highly speculative and thditzonal evidence should not be given
any weight. Nothing in the additional evidence etffethe foregoing findings of the

Court.
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CONCLUSIONS OF LAW

GENERAL CONCLUSIONS

A. Venue; Core Proceeding; Exclusive Jurisdiction

The Debtors were qualified and are qualified todedtors pursuant to
section 109(d) of the Bankruptcy Code. Venue wapgr as of the Petition Date and
continues to be proper before the Court pursua28td&J.S.C. 88 1408 and 1409. The
Debtors continue to manage and operate their ragpeousinesses and properties as
debtors in possession pursuant to sections 11071408 of the Bankruptcy Code.
Confirmation of the MRC/Marathon Plan is a core geeding under 28 U.S.C.
8 157(b)(2). The Court has jurisdiction over thees€s pursuant to 28 U.S.C. 88 157 and
1334, and the Court has exclusive jurisdiction étedmine whether the MRC/Marathon
Plan complies with the applicable provisions of @@&nkruptcy Code and should be
confirmed.

B. Judicial Notice

The Court takes judicial notice of the docket ie thases maintained by
Clerk of the Court and/or its duly-appointed agentluding all pleadings and other
documents filed, all Orders entered, and all evtgentroduced (unless withdrawn) and
arguments made at the hearings held before thet @oung the Cases, including the
hearings to consider the adequacy of the DiscloSiaéement and the Confirmation
Hearing.

C. Solicitation and Notice

As evidenced by the Affidavits of Service, and a@&guired by the

Disclosure and Solicitation Order, adequate ndie® been provided of the Confirmation
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Hearing and Ballots have been solicited acceptimge@cting the MRC/Marathon Plan
and indicating preferences, as applicable, by gntednsmitting the Disclosure and
Solicitation Order, the Disclosure Statement, thiR@/Marathon Plan, the Confirmation
Hearing Notice, and, as appropriate, Ballots teeptor reject the MRC/Marathon Plan
to all holders of Claims and Interests, in accoogawith the Disclosure and Solicitation
Order, the Bankruptcy Code, the Bankruptcy Rules] &rders of the Court. Due,
adequate, and sufficient notice of the Disclosuste®nent, the MRC/Marathon Plan, the
Confirmation Hearing, as well as all deadlines Yoting on or filing objections to the
MRC/Marathon Plan, has been given to all known é@addof Claims and Interests in
accordance with Bankruptcy Rules 2002(b), 3017@}),and (f), and the procedures set
forth in the Disclosure and Solicitation Order. eThDisclosure Statement,
MRC/Marathon Plan, Ballots, Solicitation Order, @onation Hearing Notice,
MRC/Marathon Plan Supplement, Notice of Filing dbrP Supplements, Notice of
Litigation Trustee and Notice of Litigation Trusb&d were transmitted and served in
substantial compliance with the Disclosure and ctation Order and the Bankruptcy
Rules, and such transmittal and service were adecua sufficient. Adequate and
sufficient notice of the Confirmation Hearing, thRC/Marathon Plan, cure claim
estimates, injunctions and third party releasesdbates, and other hearings described in
the Disclosure and Solicitation Order and the MR@&¥aihon Plan was given in
compliance with the Bankruptcy Code, the BankrupRwles and the Disclosure and

Solicitation Order, and no other or further noiger shall be required.
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D. MRC/Marathon Plan Modifications

Section 1127(a) of the Bankruptcy Code providesh wespect to chapter
11 plan modifications, as follows:

The proponent of a plan may modify such plan attang
before confirmation, but may not modify such plantisat
such plan as modified fails to meet the requiresenit
Sections 1122 and 1123 of this title. After thegament of
a plan files a modification of such plan with theud, the
plan as modified becomes the plan.

11 U.S.C. 81127(a). In addition, Bankruptcy Ru)d 3 provides as follows:

In a chapter 9 or chapter 11 case, after a planbkas

accepted and before its confirmation, the propomeay

file a modification of the plan. If the court fiadafter

hearing on notice to the trustee, any committeeoiaped

under the Code, and any other entity designatedhby

court that the proposed modification does not asblgr

change the treatment of the claim of any creditothe

interest of any equity security holder who has axtepted

in writing the modification, it shall be deemed epted by

all creditors and equity security holders who have

previously accepted the plan.

Fed. R. Bankr. P. 3019.

The only substantive modifications set forth in M&C/Marathon Plan
improve the treatment for the Holders of such Csaon Interests, and such changes with
respect to particular Claims or Interests do néotf or materially adversely affect, or
change the treatment of any other Claims or Inter&@sd require no additional or further
balloting. Such modifications do not materiallygagvely impact the treatment of,
and/or Distributions to, Holders of Allowed Claimader the MRC/Marathon Plan. All
other modifications to the MRC/Marathon Plan cdosgti non-material changes.
Accordingly, pursuant to section 1127 of the Bapkey Code and Bankruptcy Rule

3019, the modifications to the MRC/Marathon Planndd require additional disclosure
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under section 1125 of the Bankruptcy Code or resisation of votes under section 1126
of the Bankruptcy Code, nor do they require thaldds of Claims or Interests be
afforded an opportunity to change any previouslst @Geceptances or rejections of the
MRC/Marathon Plan.

E. Good Faith Solicitation

Votes for acceptance and rejection of the MRC/Mwamat Plan and
indications of preference, as applicable, werec#geti and sought in good faith and in
compliance with the Bankruptcy Code (including sewt 1125, 1126 and 1129 of the
Bankruptcy Code), the Bankruptcy Rules (includiranBruptcy Rules 3017 and 3018),
the Disclosure and Solicitation Order, and all otapplicable statutes, rules, laws and
regulations. Based on the record in the Casesth@) Plan Proponents, (i) the
Administrative Agent and the lenders under the Teoan Agreement, dated as of July
18, 2006, (iii) the Administrative Agent and thendiers under the Revolving Credit
Agreement, dated as of July 18, 2006, (iv) the Audstiative Agent and lenders under
the Debtor-In-Possession Revolving Credit Agreentated as of August 6, 2007, (V)
the Reorganized Entities, and the respective offjcdirectors, professionals, members,
agents and employees and any of their respectimerdcumembers, partners, officers,
directors, employees, affiliates, agents and advi¢mcluding any attorneys, financial
advisors, investment bankers, accountants and qilefessionals retained by such
Persons) of the foregoing and (vi) the Committee members and Professionals, have
acted in “good faith” and in compliance with thephpable provisions of the Bankruptcy
Code, within the meaning of section 1125(e) of Bamkruptcy Code, are entitled to the

protections thereof, and are entitled to the ptaies contained in Sections 10.3 and 10.4
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of the MRC/Marathon Plan, which are reasonable appropriate under the
circumstances.

F. Failure of Class 6 to Timely Elect Section 1111(lglection

As ordered by the Court on February 28, 2008, gsimed by section
1111(b) of the Bankruptcy Code and Bankruptcy R30&4, and by agreement of the
Plan Proponents and the Indenture Trustee, noficgportunity for Class 6 (Scopac
Timber Note Secured Claims) to elect the applicatad section 1111(b)(2) of the
Bankruptcy Code prior to March 2, 2008 (the “Agrédd 1(b) Election Deadline”), was
adequate and sufficient. Class 6 failed to elleetapplication of section 1111(b)(2) of
the Bankruptcy Code prior to the Agreed 1111(b)ctbm Deadline. Accordingly,
Holders of Allowed Scopac Timber Note Secured C&ims of the Record Date, are
entitled to the treatment provided in Section 46& the MRC/Marathon Plan. For the
avoidance of doubt, Holders of Allowed Scopac TimNete Secured Claims, as of the
Record Date, are not entitled to the treatment ideml/ in Section 4.6.2.2 of the
MRC/Marathon Plan as they failed to elect the aggpion of section 1111(b)(2) of the
Bankruptcy Code prior to the Agreed 1111(b) Electizeadline in accordance with the
provisions of the Bankruptcy Code, the BankruptcyleR, agreement of the Plan
Proponents and the Indenture Trustee and the ©fdlke Court.

G. Acceptances to the MRC/Marathon Plan

As evidenced by the Declaration of Kathleen M. Lo@zertifying Voting
On, and Tabulation of, Ballots Accepting and Refertthe Respective Plans of
Reorganization Proposed by (1) Mendocino Redwoodhgzmy, LLC and Marathon

Structured Finance Fund L.P.; (2) The Bank of Newrky Trust Company, N.A.,
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Indenture Trustee for the Timber Notes; and (3)Debtors and Maxxam Inc., Maxxam
Group Holdings Inc., and Maxxam Group Inc. [Dockdb. 2581] (the “Ballot
Tabulation”), pursuant to sections 1124 and 112@hef Bankruptcy Code, impaired
Classes 3, 4, 5, 7 and 8, five out of the sevenssel entitled to vote on the
MRC/Marathon Plan, have accepted the MRC/Marathiam.P In addition, the Palco
Debtors and MAXXAM (Holders of the Class 11 Claimusd Class 12 Interests in the
Debtors) support confirmation of the MRC/Marathdar?

H. Assumption, Assumption and Assignment, and
Rejection of Executory Contracts and Unexpired Leass

The provisions of Article VI of the MRC/Marathond?l governing the
assumption, assumption and assignment, or rejecfierecutory contacts and unexpired
leases, including without limitation, the righttble MRC/Marathon Plan Proponents and
the Reorganized Entities, at any time prior to tEiective Date, to amend the
MRC/Marathon Plan Supplement to: (a) delete anguA®ed Contract listed therein, thus
providing for its rejection pursuant to this Plaor; (b) add any executory contract or
unexpired lease thereto, thus providing for itatimeent as an Assumed Contract pursuant
to this Plan, satisfy the requirements of all aggilie provisions of section 365 of the
Bankruptcy Code. Under the MRC/Marathon Plan, aeable business judgment has
been exercised in determining whether to assunseinas and assign, or reject each of
the Debtors’ executory contracts and unexpiredeleas set forth in the MRC/Marathon
Plan and MRC/Marathon Plan Supplement.

l. Cure

The Debtors or the Reorganized Entities, as apdgb¢ehave cured, or

provided adequate assurance that the Reorganizetiegmill cure, defaults (if any)
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under or relating to each of the Assumed Contrnabish are being assumed pursuant to
the MRC/Marathon Plan. Due and proper notice efMfRC/Marathon Plan Proponents’
estimate of the cure costs for each Assumed Cdntvees provided in the
MRC/Marathon Plan Supplement, and no other or @urthotice is required. To the
extent the non-debtor parties to such executoryrachor unexpired lease did not object
to such estimated cure costs prior to the commeeantonf the Confirmation Hearing, or
such later date as may be ordered by the Court)y pacties are deemed to have
consented to the cure amount as estimated in th€/MRrathon Plan Supplement (as
such may be modified or amended in accordance théhterms of the MRC/Marathon
Plan), which amount shall be the sole amount requio cure any default or compensate
for any actual pecuniary loss to such party resgitrom any such default.

J. Adequate Assurance of Future Performance

The Debtors or the Reorganized Entities, as agpk¢cehave provided
adequate assurance of future performance underdadatie Assumed Contracts which
are being assumed pursuant to the MRC/Marathon Plan

K. No Substantive Consolidation

The MRC/Marathon Plan is not based on, nor dossek the approval of,
any substantive consolidation of Palco, Scopac ny @& the other Debtors or their
Estates. Rather, the MRC/Marathon Plan calls fe Restructuring Transactions
provided for pursuant to Section 7.6 of the MRC/Mhon Plan to occur in accordance
with section 1123(a)(5)(B) of the Bankruptcy Codk to occurafter the Effective Date,

which does not constitute substantive consolidation
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However, the Litigation Trust commingles potentie¢coveries of
litigation belonging to Scopac with those belongiagther Debtors and distributes it to
all unsecured creditors without regard to the owhigr of the recovery. Such allocation is
an impermissible use of litigation assets of Scopaer the Noteholders’ objection, for
the potential benefit of other Debtors’ unsecureeditors.In re Owens Corning419
F.3d 195, 211 (3d Cir. 2005). However this is d@tecal flaw which can easily be cured
by either separating the litigation into two trustsby separately accounting for recovery
within one trust. Moreover, such amendments magnhde in the Order Confirming the
Plan.

L. Litigation Trust

The creation of the Litigation Trust is an essdngéement of the
MRC/Marathon Plan. The Litigation Trust may als® kmown as the “PLC Litigation
Trust”. On and after the Effective Date, all plead and other papers filed in the Cases
shall be captioned “In re: PLC Litigation Trust’Entry into the Litigation Trust
Agreement is in the best interests of the Debtiwsiy Estates and their creditors. The
establishment of the Litigation Trust, the selettiulianna Viadro, President of Hickey
& Hill, Inc., to serve as Litigation Trustee, thegilgnation of the Litigation Trust Board
on April 7, 2008 and the form of the proposed latign Trust Agreement, as the same
may subsequently be amended or modified, are appteand in the best interests of
creditors. Upon its execution, the Litigation Trdgyreement shall be valid, binding and
enforceable in accordance with its terms. Theingsin the Litigation Trust of the
Litigation Trust Assets, as specified in the MRCrithon Plan, is a material component

of the MRC/Marathon Plan, and nothing in this Ordee MRC/Marathon Plan, or the
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Disclosure Statement shall be deemed or constroegrdjudice or preclude the full
assertion of such rights.

M. Exit Financing Facility

There is no exit financing condition to the MRC/M#on Plan. However,
to the extent that any MRC/Marathon Plan Proportakes advantage of any exit
financing (the “Exit Financing Facility”), entry ia such Exit Financing Facility is in the
best interests of the Debtors’ Estates. The estiéistering into such Exit Financing
Facility exercised reasonable business judgmedeiarmining to enter into same. Such
Exit Financing Facility was negotiated in good lia#tind at arm’s-length, and any credit
extended, letters of credit issued for the accafptioans made to any Reorganized
Entity, creation of any mortgage, deed of trugnipledge or other security interest, the
making or assignment of any lease or subleasdneomiaking or delivery of any deed or
other instrument of transfer under, in furtheramée or in connection with the Exit
Financing Facility shall be deemed to be extendsdied, and made in good faith.

Il. THE MRC/MARATHON PLAN SATISFIES THE CONFIRMATION
REQUIREMENTS IN SECTION 1129(a) OF THE BANRKUPTCY C ODE

A. Burden of Proof

The Plan Proponents have the burden of provingrélggirements for
confirmation of the MRC/Marathon Plan by a prepaadee of the evidence.See
Heartland Fed. Sav. & Loan Ass’'n v. Briscoe Ent@rsre Briscoe Enters., Ltd., 11994
F.2d 1160, 1163-65 (5th Cir. 1993), (“preponderantdhe evidence is the debtor’s
appropriate standard of proof both under § 1128(al) in a cramdown”)see alsdn re
Monarch Beach Venture, Ltdl66 B.R. 428, 432 (C.D. Cal. 1993) (same)te Cellular

Info. Sys., In¢.171 B.R. 926, 937 (Bankr. S.D.N.Y. 1994) (“a plaroponent must

90/119



Case 07-20027 Document 3088 Filed in TXSB on 06/06/2008 Page 91 of 119

demonstrate that its plan satisfies § 1129(b) lpyeponderance of the evidence”). The
Plan Proponents satisfied their burden of proothwiéspect to confirmation of the

MRC/Marathon Plan.

B. Standing
Section 1121 of the Bankruptcy Code provides whq ffiila a plan of

reorganization. Pursuant to section 1121(b) ofBaekruptcy Code, the debtor has the
exclusive right to file a plan during the first 12@ys of the case commencing on the
Petition Date. Section 1121(c) of the Bankrupt@d€ provides that after the expiration
of the debtor’'s exclusivity period, “[a]ny party imterest, including the debtor, the
trustee, a creditors’ committee, an equity secunityders’ committee, a creditor, an
equity security holder, or any indenture trusteayfile a plan...” 11 U.S.C. § 1121(c).
Each of the Plan Proponents of the MRC/Marathom,Rlze Committee,
MRC and Marathon, are proper parties amave standing to file and prosecute
confirmation of the MRC/Marathon Plan in each oé t@ases pursuant to sections
1121(c) and (d) of the Bankruptcy Code. The Cdeminated exclusivity for certain
parties including the Committee and Marathon. @iferth in the Court's Exclusivity
Termination Order, and within the Committee’s gahanandate and standing under
section 1121(c) of the Bankruptcy Code, the Conswritias standing, and is authorized,
to file a plan and disclosure statement in the DebtCases. See 11 U.S.C. § 1121(c)
(“Any party in interest, including the debtor, ttrastee, areditor's committegan equity
security holder’s committee, a creditor, an eqsigurity holder, or an indenture trustee

may file aplan ...*); 11 U.S.C. § 1103(c) (¢Ammittee... may... (3) participate in the
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formulation of a plan... and collect and file withethourt acceptances or rejections of a
plan.”).

Alternatively, Marathon is, by itself, a party intérest with standing to
propose a plan in the Debtors’ Cases under sedfidi(c) of the Bankruptcy Code
because Marathon was the pre-petition and DIP letaléhe Palco Debtors and Palco
owns the equity in Scopac. Further, the finan@alganizations of Palco and Scopac are
linked due in part to the fact that Palco is cutlsecopac’s sole customer for timber,
making Marathon a sufficient party in interesthe tScopac Case.

Furthermore, the Indenture Trustee waived its sigtt object to the
standing of MRC and Marathon to file a plan in Bebtors’ Cases by failing to object on
standing grounds to the Court’s Order Terminatingl&sivity, pursuant to which the
Court expressly permitted MRC and Marathon to “sémKile a competing plan of
reorganization for the Debtors,” which includes ta&co Debtors and Scopac, and by
failing to object to the Disclosure and Solicitati®@rder permitting solicitation of the
MRC/Marathon Plan.

C. 11U.S.C.§1129(a)(1)

The MRC/Marathon Plan complies with all applicapl®visions of the
Bankruptcy Code.

1. 11 U.S.C. §1122

Each Claim or Interest placed in a particular Classder the
MRC/Marathon Plan is substantially similar to thteey claims or interests in that Class.
In addition, valid business, legal and factual oeasexist for the separate classification

of each of the Classes of Claims and Interestdenlamder the MRC/Marathon Plan and
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set forth in Sections 3.2 and 3.3 of the MRC/MavatPlan in that there is no improper
gerrymandering or unfair discrimination between amnong holders of Claims and
Interests, and sub-classification of Claims purstwarSection 3.3 of the MRC/Marathon
Plan is not required. With regard to Classes an8,9, reasonable business reasons exist
for separately classifying the Palco Trade Claimd Ralco General Unsecured Claims
(Class 7), the Scopac Trade Claims (Class 8), lmm&topac General Unsecured Claims
(Class 9). Separately classifying such Claimseotél the different legal rights of these
Holders. Further, the Holders of Scopac Traden@an Class 8 have a different stake in
the future viability of the ongoing business thantbe Claimants in Class 9 (primarily
the unsecured deficiency claim of the Noteholders).

The classification scheme in the MRC/Marathon Rlas not an attempt
to obtain an Impaired consenting Class. Evenpasate classification of Classes 8 and 9
was not appropriate there are other impaired caimge@lasses of creditors, and thus any
improper separate classification does not rendeMRC/Marathon Plan unconfirmable.
See Matter of Greystone Il Joint Ventu@95 F.2d 1274, 1279 (5th Cir. 199Beal
Bank S.S.B. v. Waters Edge Ltd. Partnersb48 B.R. 668, 90-91 (D. Mass. 2000).

Thus, the MRC/Marathon Plan satisfies section 142fthe Bankruptcy
Code.

2. 11 U.S.C. §1123

a. 11 U.S.C. § 1123(a)(1)

Section 1123(a)(1) of the Bankruptcy Code requihes a plan designate
classes of claims, other than claims of a kind ifipelc in sections 507(a)(2)

(administrative expense claims), 507(a)(3) (claansing during the “gap” period in an
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involuntary case), or 507(a)(8) (priority tax cla)mof the Bankruptcy CodeSeell
U.S.C. § 1123(a)(1pee also In re Eagle Bus. Mfg., Int34 B.R. 584, 596 (Bankr. S. D.
Tex. 1991),aff'd, 158 B.R. 421 (S. D. Tex. 1993) (“AdministrativadaPriority Tax
Claims are not classified because section 1123(af(the Bankruptcy Code does not
require the classification of such Claims, and bseathey must receive the treatment
specified in section 1129(a)(9) of the Bankruptcgd€ and cannot be otherwise
impaired.”). Articles Il and IV of the MRC/Maratim Plan classify Claims and Interests
into twelve different Classes, eleven Classes @fin®d and one Class of Interests, all
other than the specified Administrative Claims drak Claims, and therefore complies
with section 1123(a)(1) of the Bankruptcy Code.

b.  11U.S.C. §1123(a)(2)

Section 1123(a)(2) of the Bankruptcy Code requineg a plan “specify
any class of claims or interests that is not ingghiunder the plan.” 11 U.S.C. §
1123(a)(2). Article IV of the MRC/Marathon Planesifies the Classes of Claims and
Interests that are Unimpaired. The following Cémssof Claims are classified as
Unimpaired under the MRC/Marathon Plan: Class th¢DPriority Claims); and Class 2
(Secured Tax Claims and Other Secured Claims). MRé€thon Plan 8§88 4.1 and 4.2.
The requirements of section 1123(a)(2) of the Baptay Code therefore have been
satisfied.

c. 11 U.S.C. § 1123(a)(3)

Section 1123(a)(3) of the Bankruptcy Code requihed a plan “specify
the treatment of any class of claims or interelséd are impaired under the plan.” 11

U.S.C. § 1123(a)(3). The following Classes of @siand Interests are classified as
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Impaired under the MRC/Marathon Plan: Class 3d®@®IP Loan Claim); Class 4
(Palco Term Loan Claim); Class 5 (Scopac Loan Olaftass 6 (Scopac Timber Note
Secured Claims); Class 7 (Palco Trade Claims arcbRaeneral Unsecured Claims);
Class 8 (Scopac Trade Claims); Class 9 (Scopacr@ledesecured Claims); Class 10
(Inter-Debtor Claims); Class 11 (Non-Debtor AffteaClaims); and Class 12 (Interests in
the Debtors). MRC/Marathon Plan 88 4.3 through24.1 Article IV of the
MRC/Marathon Plan specifies the treatment of sudhin® and Interests. Id.
Consequently, the MRC/Marathon Plan satisfies sectil23(a)(3) of the Bankruptcy
Code.

d. 11 U.S.C. § 1123(a)(4)

Section 1123(a)(4) of the Bankruptcy Code requileg a plan provide
“the same treatment for each claim or interest padicular class, unless the holder of a
particular claim or interest agrees to a less fabiar treatment of such particular claim or
interest.” 11 U.S.C. 8§ 1123(a)(4). This provisimmovides creditors of the same class
with a right to equality of treatment. Articled &nd IV of the MRC/Marathon Plan
provide for equality of treatment for each Claimimierest within a particular Class. The
MRC/Marathon Plan therefore complies with secti@23(a)(4) of the Bankruptcy Code.

e. 11 U.S.C. § 1123(a)(5)

Section 1123(a)(5) of the Bankruptcy Code requires plan of
reorganization to “provide adequate means for tha'e implementation” and sets forth
several examples of such means, including retertipprthe debtor of property of the
estate, transfer of the debtor’'s property, satisfacor modification of any lien and

issuance of securities of the debtor in exchangecl@ms or interests. 11 U.S.C. §
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1123(a)(5). The credible and persuasive evidedde@ed at the Confirmation Hearing

demonstrates that the MRC/Marathon Plan containgquate means for its

implementation because it provides for, among attiegs:
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Cash contributions of up to $580 million to Newcp MRC and Marathon,
including $7.5 million allocated to improve the Mil

Marathon’s conversion of approximately $160 milliohsenior secured pre-
petition and post-petition debt into equity;

Assumption of the Pension Plan;

Benefits from approximately $10 million annually savings from synergies
that will be realized as a result of MRC sharirggntanagement, relationships
and infrastructure with Newco;

Experienced management;

Newco to be run in an environmentally responsibéaner;

Assumption of all environmental obligations, withoany modification,
including the HCP resulting from the Headwatersef&gnent;

Obtaining requisite regulatory approvals for owhgrsand operation of the
Timberlands;

A $530 million cash payment to the Noteholders,vadl as continued
eligibility for further Distributions;

Payment in full of Allowed Administrative Claims é@nAllowed Priority
Claims;

Payment in full of the Scopac Loan Claim with atipwaable default interest
being paid over time in monthly installments;

Provide $10.6 million in cash for the benefit of lbiers of Allowed General
Unsecured Claims in Classes 7 and 8;

Establishment of a funded Litigation Trust to ho#dtain causes of action that
will be liquidated for the benefit of Holders ofléWed Claims in Classes 7,
8, and 9;

Cancellation of all existing notes, instruments &rtdrests, except as required
to allow the Indenture Trustee to make Distribusida Holders of Allowed
Scopac Timber Note Claims;
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» Distributions of equity interests, cash and proseafccertain assets to Holders
of Allowed Claims; and

* Assumption of certain executory contracts and tejacof any remaining
executory contracts and unexpired leases, and payshdefault amounts due
on or prior to the Effective Date.

f. 11 U.S.C. § 1123(a)(6)

Section 1123(a)(6) of the Bankruptcy Code requiagsong other things,
that a plan

provide for the inclusion in the charter of the wepif the

debtor is a corporation . . . of a provision pratmig the

issuance of nonvoting equity securities, and prioggdas to

the several classes of securities possessing votwgr, an

appropriate distribution of such power among suaekses,

including, in the case of any class of equity skiesr

having a preference over another class of equityrgees

with respect to dividends, adequate provisions tfoe

election of directors representing such preferitadscin the

event of default in the payment of such dividends.

11 U.S.C. § 1123(a)(6).

The MRC/Marathon Plan requires the Reorganized tiEsti
organizational documents to prohibit the issuanéenan-voting equity securities.
MRC/Marathon Plan 8§ 7.6.4. The MRC/Marathon Plpprapriately distributes a 100%
equity interest in Townco to Marathon, 85% of tlgeigy interest in Newco to MRC, and
a 15% equity interest in Newco to Marathon. MRCvallaon Plan 8§ 7.6.1. None of the
equity securities will have a preference over aeot@ilass with respect to dividends.
MRC/Marathon Plan § 7.6.1. Accordingly, the MRCHslihon Plan satisfies section
1123(a)(6) of the Bankruptcy Code.

g. 11 U.S.C. 8 1123 (a)(7)

Section 1123(a)(7) of the Bankruptcy Code requihes a plan “contain

only provisions that are consistent with the indé&seof creditors and equity security
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holders and with public policy with respect to tlmanner of selection of any officer,
director, or trustee under the plan and any suocg¢essuch officer, director, or trustee.”
11 U.S.C. 8 1123(a)(7). The provisions of the MR@vathon Plan, the MRC/Marathon
Plan Supplement, the Notice of Litigation Trustead the Notice of Litigation Trust
Board, which disclose key information with respecbfficers, directors or managers of
the Reorganized Entities and the Litigation Trusgluding without limitation the
identities and any compensation of the officers dineictors or managers of Newco and
Townco, the Litigation Trustee and Litigation TruBbard, are consistent with the
interests of creditors and with public policy. thar, as shown in the Ballot Report,
Classes 3, 4, and the overwhelming majority of Ganénsecured Creditors in Classes
5, 7 and 8 support the MRC/Marathon Plan. Virguall of the government and
environmental organizations connected to the Tihabds also support the
MRC/Marathon Plan. The Palco Debtors and MAXXAMItHars of the Class 11 Claims
and Class 12 Interests in the Debtors support tiRCRHarathon Plan. Therefore,
section 1123(a)(7) of the Bankruptcy Code is Satiisf

h. 11 U.S.C. 8§ 1123(b)

Section 1123(b) of the Bankruptcy Code sets fottle permissive
provisions that may be incorporated into a chafteplan. The MRC/Marathon Plan
contains permissive provisions which are approprmtrsuant to section 1123(b) of the
Bankruptcy Code, and which are not inconsistenthwihe Bankruptcy Code.
Specifically, pursuant to Article Il of the MRC/Mathon Plan, Classes 1 through 2 are
Unimpaired and Classes 3 through 12 are Impaired,cantemplated by section

1123(b)(1) of the Bankruptcy Code. As contemplagdsection 1123(b)(2) of the
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Bankruptcy Code, Article VI of the MRC/Marathon Rlprovides for the assumption or
rejection of the executory contracts and unexpleages of the Debtors not previously
assumed or rejected under section 365 of the BatdyuCode. As contemplated by
section 1123(b)(3) of the Bankruptcy Code, Artiddl of the MRC/Marathon Plan
provides for the retention and enforcement of cfiby the Litigation Trustee. As
contemplated by section 1123(b)(5) of the Bankmpgode, the MRC/Marathon Plan
modifies the rights of Holders of Scopac Timber @&lo€laims. Finally, the
MRC/Marathon Plan’s remaining provisions are natomsistent with the Bankruptcy
Code and are consistent with section 1123(b) oBtekruptcy Code.

3. 11 U.S.C. 81124

The Impaired Classes of Claims and Interests uttte™MRC/Marathon
Plan, including, without limitation, Class 5 (Scopaoan Claim), are properly impaired
within the meaning of section 1124 of the BankrypBode. See Matter of Southland
Corp, 160 F.3d 1054, 1059 (5th Cir. 1998);re Block Shim Dev. Company-Irvingj18
B.R. 450, 454 (N.D. Tex. 1990%ff'd, 939 F.2d 289 (5th Cir. 1991 re Ace-Texas,
Inc.,, 217 B.R. 719, 726-27 (Bankr. D. Del. 1998). TRC/Marathon Plan does not
artificially “manufacture” the impairment of any paired Claims or Interests or Class of
Impaired Claims or Interests under the MRC/MaratRtan. Further, even if Class 5 was
unimpaired several other Impaired Classes votedctepted the MRC/Marathon Plan
and thus, the MRC/Marathon Plan would still be coméble. SeeBeal Bank, S.S.B. v.

Waters Edge Ltd P’shj248 B.R. 668, 690-691 (Bankr. D. Mass. 2000).
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4. 11 U.S.C. 8 506(a)/Absolute Priority Rule

Marathon is not receiving or retaining any propenyder the
MRC/Marathon Plan on account of Palco’s Equity fesés in Scopac. Specifically,
Marathon is receiving no consideration from Scopacespect of Marathon’s Claims
against the Palco Debtors. Rather, Marathon isriboring assets and cash, specifically,
the Mill, the Mill Working Capital, its $160 millio of senior secured pre-petition and
post-petition debt and an additional $35 million dash, to Newco. In exchange,
Marathon will receive a 15% equity stake in Newad,00% equity stake in Townco and
a promissory note from Newco in the aggregate pal@amount equal to the amount of
the Mill Working Capital and secured solely by Lseon the Mill Working Capital.
Moreover, Marathon is not receiving property witlvalue equal to or greater than the
sum of the Allowed amount of its Claims and the aniaf its cash contribution; rather,
upon the Effective Date of the MRC/Marathon Plargrddhon will waive its deficiency
claims pursuant to the MRC/Marathon Plan. Thus, MRC/Marathon Plan does not
violate the absolute priority rule as codified past to section 1129(b)(2)(B)(ii) of the
Bankruptcy Code, or Section 506(a) of the Bankntode.

D. 11 U.S.C. § 1129(a)(2)

Section 1129(a)(2) of the Bankruptcy Code is cameewith whether the
disclosure and solicitation requirements and applie activities of a plan proponent
comply with and adhere to sections 1125 and 112éefBankruptcy Code.See7
Collier on Bankruptcy § 1129.03[2] at 1129-26 (1®H. rev. 2007)jn re Drexel
Burnham Lambert Group, Inc138 B.R. 723, 759 (Bankr. S.D.N.Y. 1992) (notthgt

the legislative history of § 1129(a)(2) “explainkat this provision embodies the
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disclosure and solicitation requirements under 885land 1126”). In determining
whether a plan proponent has complied with sediti?f(a)(2) of the Bankruptcy Code,
courts focus on whether the disclosure and sdiicitarequirements adhere to sections
1125 and 1126 of the Bankruptcy Codgee, e.g., In re Downtown Inv. Club |i89 B.R.
59, 65 (B.A.P. 9th Cir. 1988) (“The debtor did rm@mply with § 1125 as required by
8§ 1129(a)(2).”); In re Resorts Int’l, Ing. 145 B.R. 412, 468 (Bankr. D.N.J. 1990)
(applying section 1129(a)(2) only to disclosureuiegments of Bankruptcy Codd)) re
Johns-Manville Corp.68 B.R. 618, 630 (Bankr. S.D.N.Y. 198@)f'd, 78 B.R. 407
(S.D.N.Y. 1987),affd, 843 F.2d 636 (2d Cir. 1988) (stating that “[o}tjens to
confirmation raised under 8§ 1129(a)(2) generallpolne the alleged failure of the plan
proponent to comply with § 1125 and § 1126 of tloel€); see alsdS. Rep. No. 95-989,
at 126 (stating that § 1129(a)(2) “requires that phoponent of the plan comply with the
applicable provisions of Chapter 11, such as 8§ I&2farding disclosure”); H.R. Rep.
No. 95-595, at 412 (same).

As evidenced by the affidavits of service filed lwithe Court, the
Disclosure and Solicitation Order has been compligti. The Plan Proponents have
complied with all of the Bankruptcy Code’s applitalprovisions, including, without
limitation, conducting the solicitation of acceptas and rejections of the
MRC/Marathon Plan in accordance with the Bankru@oge, the Bankruptcy Rules and
the Disclosure and Solicitation Order. Thus, thevigions of section 1129(a)(2) of the

Bankruptcy Code have been complied with.
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E. 11 U.S.C. § 1129(a)(3)

The MRC/Marathon Plan Proponents have proposediR€/Marathon
Plan in good faith and not by any means forbiddgralv. Among other things, the
MRC/Marathon Plan, the Restructuring Transactiomglfding without limitation
additional Restructuring Transactions describe&eaation 7.6.5 of the MRC/Marathon
Plan), and the Exit Financing set forth in, andwed by, the MRC/Marathon Plan, and
have the objective of ensuring that economic stakigns of the Debtors’ Estates realize
the best possible recovery under the circumstancéfie credible and persuasive
evidence adduced at the Confirmation Hearing, olioly the testimony of Mr. Dean and
Mr. Matthew Breckenridge, established that the MR&#&athon Plan was proposed with
the legitimate and honest purpose of reorganizimdy maximizing the value of each of
the Debtors and the recovery to Holders of Claimg laterests under the circumstances
of these Cases and does not constitute an effeitlier acquire the assets of the Debtors
for less than their fair and reasonable value alitoinate a competitor of MRCSee In
re Sun Country Dev. Inc764 F.2d 406, 408 (5th Cir. 198%); re Jasik 727 F.2d 1379,
1383 (5th Cir. 1984).

The MRC/Marathon Plan is not forbidden by law beeait requires
compliance with all non-bankruptcy environmentaksdawith regard to the regulatory
approvals of ownership and operation, and it presidor the assumption of all
Environmental Obligations.

The evidence at the Confirmation Hearing does oppert a conclusion

that the transactions contemplated by the MRC/MaratPlan raise any antitrust
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concerns. Accordingly, the MRC/Marathon Plan $ass section 1129(a)(3) of the
Bankruptcy Code.

F. 11 U.S.C. § 1129(a)(4)

Section 1129(a)(4) of the Bankruptcy Code requihed “[a]ny payment
made or to be made by the proponent, by the detitdry a person issuing securities or
acquiring property under the plan, for servicesfar costs and expenses in or in
connection with the case, or in connection withgla and incident to the case, has been
approved by, or is subject to the approval of, @wurt as reasonable.” 11 U.S.C. §
1129(a)(4). Section 1129(a)(4) of the Bankrupt@yd€ thus requires that any and all
post-petition fees promised or received in the bapicy case be disclosed and subject to
the court’s review. See In re Chapel Gate Apartments, L&# B.R. 569, 573 (Bankr.
N.D. Tex. 1986) (noting that before a plan may beficmed, “there must be a provision
for review by the Court of any professional com@diaos”).

Section 2.3 of the MRC/Marathon Plan requires alspns seeking
Professional Compensation Claims to file applicegidor compensation for services
rendered and reimbursement of expenses incurredighrthe Effective Date. The
Notice of Nomination of Litigation Trustee setstfothe proposed compensation of the
proposed Litigation Trustee at her customary ratefsrth therein ($300/hour). The
MRC/Marathon Plan requests Bankruptcy Court apprasathe Litigation Trust
Agreement, which provides for payment of the Litiga Trustee which payment is
subject to the oversight of a Litigation Trust Babar In addition, the Court retains
jurisdiction over matters related to the Litigatibrust. Accordingly, the MRC/Marathon

Plan appropriately provides for Court approval bpayments for services in connection
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with the Cases including, without limitation, thasfethe Litigation Trustee, and therefore
satisfies section 1129(a)(4) of the Bankruptcy Code

G. 11U.S.C.§1129(a)(5)

Section 1129(a)(5)(A) of the Bankruptcy Code reggiithat a plan
proponent disclose the “identity and affiliatiorfsamy individual proposed to serve, after
confirmation of the plan, as a director, officer, \wting trustee of the debtor,” and
requires a finding that “the appointment to, or tammnce in, such office of such
individual, is consistent with the interests ofditers and equity security holders and
with public policy.” 11 U.S.C. 88 1129(a)(5)(A)@)(ii)). Section 1129(a)(5)(B) of the
Bankruptcy Code further requires that a plan prepomisclose the “[identities] of any
insider that will be employed or retained by therganized debtor, and the nature of any
compensation for such insider.” 11 U.S.C. § 1129(&B).

Article 6 of the Disclosure Statement and the MR@&vdMhon Plan
Supplement properly identify all individuals wholwserve after confirmation of the
MRC/Marathon Plan as a director or officer of Newao Townco, provide that no
insiders, including existing officers and directassll be employed or retained by Newco
or Townco, and that their appointment to officeasmsistent with the interest of creditors
and equity security holders and public policgeeDisclosure Statement, Article 6 and
MRC/Marathon Plan Supplement. Pursuant to theddatif Nomination of Litigation
Trustee, Ms. Julianne Viadro, President of Hickeili, Inc., was nominated to serve as
the Litigation Trustee. Similarly, on April 7, 280the Notice of Designation of

Litigation Trust Board was filed.
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Accordingly, the MRC/Marathon Plan, Disclosure 8itaént, Plan
Supplement and evidence at the Confirmation Heastgblish that the Plan Proponents
complied with section 1129(a)(5) of the Bankrup@nyde.

H. 11 U.S.C. 8§ 1129(a)(6)

The requirements of section 1129(a)(6) of the Baptay Code are not
applicable to the MRC/Marathon Plan because no adlasmges are provided for in the
plan and no governmental regulatory commissionjinasdiction over the rates that the
Debtors charge in the ordinary operation of thesibesses.

l. 11 U.S.C. § 1129(a)(7)

Each entity that holds a Claim or Interest in as€lthat is impaired under
the MRC/Marathon Plan either: (a) has acceptedMR&E/Marathon Plan; or (b) will
receive or retain under the MRC/Marathon Plan prtypef a value, as of the Effective
Date, that is not less than that entity would reeeor retain if the Debtors were
liquidated under chapter 7 of the Bankruptcy CoG¢asses 3, 4, 5, 7 and 8 are Impaired
under the MRC/Marathon Plan and have accepted R€/Marathon Plan. Classes 6, 9,
10, 11 and 12 also are Impaired under the MRC/MaraPlan and either voted to reject,
or are conclusively presumed to have rejected MR&/Marathon Plan. However, the
liquidation value set forth in testimony of Mr. Lamt and Mr. Johnston during the
Confirmation Hearing, as well as the liquidationalgsis attached to the Disclosure
Statement, and the other evidence adduced at thier@ation Hearing establish that the
requirements of section 1129(a)(7) of the Bankryode are satisfied with respect to
(i) Classes 6 and 9 because the value of the Bugions to creditors in Classes 6 and 9 is

not less than the amount that such Holders wouddive or retain if the Debtors were
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liuidated under chapter 7, and (ii) with respeztQGlasses 10, 11, and 12 because
Holders of Claims in Classes 10 and 11 and Intenastier Class 12 are not receiving any
Distribution under the MRC/Marathon Plan and wontd receive or retain any value in
a chapter 7 case. Holders of Class 11 Claims dadsCl2 Interests have also now
consented to confirmation of the MRC/Marathon Plarhus, the MRC/Marathon Plan
satisfies section 1129(a)(7) of the Bankruptcy Code

J.  11U.S.C.§1129(a)(8)

Section 1129(a)(8) of the Bankruptcy Code provithes, with respect to a
class of claims or interests, the plan may onlycbefirmed if (i) such class votes to
accept the plan, or (ii) such class is unimpainedeun the plan. Classes 1 (Other Priority
Claims) and 2 (Secured Tax Claims and Other Seddlaiths) are each unimpaired and
thus each such Class is deemed to have acceptddR#Marathon Plan pursuant to
section 1126(f) of the Bankruptcy Code. ClassdPaco DIP Loan Claim), 4 (Palco
Term Loan Claim), 5 (Scopac Loan Claim), 7 (Palecade Claims and Palco General
Unsecured Claims) and 8 (Scopac Trade Claims)napaited under the MRC/Marathon
Plan and have voted to accept the MRC/Marathon. PGlasses 6 (Scopac Timber Note
Secured Claims) and 9 (Scopac General Unsecurethg}lare Impaired under the
MRC/Marathon Plan and have voted to reject the MREZathon Plan. Classes 10
(Inter-Debtor Claims), 11 (Non-Debtor Affiliate Gtas) and 12 (Interests in the Debtors)
are Impaired and, because the Holders of such Glamd Interests will neither receive
nor retain any property pursuant to the MRC/MaratRtan, such Classes are deemed to
have rejected the MRC/Marathon Plan pursuant ttdcsed126(g) of the Bankruptcy

Code. Thus, the MRC/Marathon Plan does not satssfgtion 1129(a)(8) of the
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Bankruptcy Code. Nevertheless, section 1129(l)fithe Bankruptcy Code provides
that if a plan satisfies all of the requirementsettion 1129(a) of the Bankruptcy Code
other than the acceptance requirement set foreation 1129(a)(8) of the Bankruptcy
Code, a plan may still be confirmed if: (i) theupldoes not discriminate unfairly, and (ii)
the plan is fair and equitable with respect to saldss of claims or interests that is
impaired under, and has not accepted, the pheell U.S.C. § 1129(b)(1). As set forth
below, the MRC/Marathon Plan satisfies the cramdomequirements of sections
1129(b)(1) and 1129(b)(2) of the Bankruptcy Code.

K. 11 U.S.C. § 1129(a)(9)

The MRC/Marathon Plan requires that all Allowed Adistrative
Expense Claims and Priority Claims will be paidaccordance with section 1129(a)(9)
of the Bankruptcy Code, including any Professionaith respect to Professional
Compensation Claims pursuant to Section 2.3 of MRC/Marathon Plan. The
MRC/Marathon Plan thus satisfies the requiremertssextion 1129(a)(9) of the
Bankruptcy Code.

L. 11 U.S.C. 8§ 1129(a)(10)

Section 1129(a)(10) of the Bankruptcy Code requihed, if a class of
claims is impaired under a plan, at least one @agspaired claims that is not an insider
must have voted to accept the plabee In re Anderson Oaks (Phase 1) Ltd. P’sfip
B.R. 108, 111 (Bankr. W.D. Tex. 1987) (“To achieaféective reorganization by way of
a cramdown plan, there must be at least one ingpaiigss of creditors, not including
insiders who vote for the plan.”$ee also In re Lakeside Global II, Ltd.16 B.R. 499,

505-06 (Bankr. S.D. Tex. 1989).
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As set forth in the Ballot Tabulation, Classes 3547 and 8, each of
which is Impaired and entitled to vote on the MR@mthon Plan, have voted to accept
the MRC/Marathon Plan, without including any acesge of the MRC/Marathon Plan
by any insider as such term is defined in sectiOd(31) of the Bankruptcy Code.
Accordingly, the MRC/Marathon Plan satisfies sattiil29(a)(10) of the Bankruptcy
Code.

M. 11 U.S.C.§1129(a)(11)

The MRC/Marathon Plan is feasible as required loyice 1129(a)(11) of
the Bankruptcy Code because (a) it is not likelpédfollowed by liquidation or the need
for further financial reorganization, (b) it reqgesr compliance with all non-bankruptcy
environmental laws with regard to the regulatorprapals of ownership and operation,
and (c) it provides for the assumption of all Enomimental Obligations. The credible and
persuasive evidence at the Confirmation Hearingibdishes that the Reorganized Entities
are reasonably expected to be stable, creditwoatblg, to pay their debts as they mature,
able to comply with all non-bankruptcy environmeraavs with regard to the regulatory
approvals of ownership and operation, and assurheEralironmental Obligations.
Further, there are no financing or due diligencatiogencies and the transactions
contemplated by the MRC/Marathon Plan can be consated promptly after
confirmation. Accordingly, the MRC/Marathon Plas feasible and has a reasonable
likelihood of success, and that confirmation of kheC/Marathon Plan is not likely to be
followed by the liquidation, or the need for funthBnancial reorganization, of the

Debtors or the Reorganized Entities.
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Upon the occurrence of the Effective Date and atking into account
the transactions contemplated by the MRC/Marathian,Rncluding without limitation
the Restructuring Transactions and Distributiomsaaonsolidated basis, (a) the present
fair saleable value of the property of the ReorgeaiEntities will be not less than the
amount that will be required to pay the probabddilities on the Reorganized Entities’
then-existing debts as they become absolute andredhtconsidering all financing
alternatives and potential asset sales reasonghilable to the Reorganized Entities, (b)
the Reorganized Entities’ capital is neither unoeably small in relation to their existing
business nor any contemplated or undertaken traosacand (c) all Restructuring
Transactions are being entered into for fair value.

Accordingly, the requirements of section 1129(a)(&fi the Bankruptcy
Code are satisfied in all respects.

N. 11U.S.C.§1129(a)(12)

Section 1129(a)(12) of the Bankruptcy Code requitedt certain fees
listed in 28 U.S.C. § 1930 be determined by thetcauthe confirmation hearing and be
paid on the effective date of the plan. The Debtwve paid or will pay their quarterly
fees during the Cases. Pursuant to Section 13theoMRC/Marathon Plan, all fees
payable pursuant to Section 1930 of title 28 of Wmted States Code shall be paid by
the Debtors on or before the Effective Date. $ecti3.5 of the MRC/Marathon Plan
also provides that any such fees payable afterEffective Date will be paid by the
Litigation Trustee in accordance with the Litigatiolrust Agreement. The Plan

Proponents have demonstrated that the LitigatiastTwill have adequate means to pay
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all such fees. Accordingly, the MRC/Marathon Péatisfies the requirements of section
1129(a)(12) of the Bankruptcy Code.

O. 11 U.S.C.§1129(a)(13)

Section 1129(a)(13) of the Bankruptcy Code requitest all retiree
benefits, as defined in section 1114 of the BankguCode, be continued after the
effective date of a plan “for the duration of theripd the debtor has obligated itself to
provide such benefits.” Pursuant to Article VI e MRC/Marathon Plan and the
MRC/Marathon Plan Supplement, all benefit plansjuding agreements and programs
subject to section 1114 of the Bankruptcy Codegfiact on the Effective Date will be
treated as though they are executory contractsaateaassumed under the MRC/Marathon
Plan, and the Debtors’ obligations under such ages¢s and programs will survive the
Effective Date. Moreover, as set forth in Secttoh of the MRC/Marathon Plan, on the
Effective Date, the Reorganized Entities shall berded to have assumed the Debtors’
Pension Plan pursuant to section 365(a) of the Bgg&y Code and shall continue to
satisfy the minimum funding standards pursuant & 2S.C. 88 412 and 430 (as
applicable) and 29 U.S.C. § 1082, and administer Bebtors’ Pension Plan in
accordance with its terms and the provisions of Byge Retirement Income Security
Act of 1974, as amended, 29 U.S.C. 8§ 1001 - 1480 & Supp. V 2005). No
provision of the MRC/Marathon Plan, the Confirmati@rder, or section 1141 of the
Bankruptcy Code will, or will be construed to, discge, release or relieve the Debtors or
the Debtors’ successors, or any other party, inctudhe Reorganized Entities, in any
capacity from liability with respect to such pemsiplans under any law or regulatory

provision with respect to the Debtors’ Pension Ptarthe Pension Benefit Guaranty
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Corporation (the “PBGC”). Neither the PBGC nor tebtors’ Pension Plan are or will
be enjoined from enforcing such liability as a tesaof the provisions of the
MRC/Marathon Plan and the Confirmation Order prowgdfor satisfaction, release and
discharge of Claims. The PBGC did not object te thIRC/Marathon Plan.
Accordingly, the MRC/Marathon Plan satisfies thquieements of section 1129(a)(13)
of the Bankruptcy Code.

P. 11 U.S.C. § 1129(a)(14), (15) and (16)

Sections 1129(a)(14), (15) and (16) of the BanlaypCode are
inapplicable in these Cases as the Debtors dowetdmmestic support obligations, are
not individuals, and are not nonprofit corporations

II. THE MRC/MARATHON PLAN SATISFIES THE CRAM DOWN
REQUIREMENTS OF SECTION 1129(b) OF THE BANKRUPTCY CODE

Classes 6 (Scopac Timber Note Secured Claims) af8t&ac General
Unsecured Claims) are Impaired under the MRC/MarafPlan and have voted to reject
the MRC/Marathon Plan. Classes 10 (Inter-Debtair@$), 11 (Non-Debtor Affiliate
Claims) and 12 (Interests in the Debtors) are Ingoand, because the Holders of such
Claims and Interests will neither receive nor metainy property pursuant to the
MRC/Marathon Plan, such Classes are deemed torkpated the MRC/Marathon Plan
pursuant to section 1126(g) of the Bankruptcy CodeConfirmation of the
MRC/Marathon Plan, notwithstanding the rejection tbé MRC/Marathon Plan by
Classes 6 and 9 and the deemed rejection of the/M&@thon Plan by Classes 10, 11
and 12, is appropriate pursuant to section 112%(b)e Bankruptcy Code.

In determining whether any discrimination is unfaine Court should

consider the existence of a dissenting class; xisemce of another class of the same
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priority; and plan treatment of the two classésre Sentry Operating Co. of Texas, Inc.
264 B.R. 850, 863-64 (Bankr. S.D. Tex. 2001). Bmmation is permissible, but unfair
discrimination is not.ld. at 863.

The plan proponent may demonstrate that any dis@tory treatment is not
unfair within the meaning of section 1129(b)(1)eé Bankruptcy Code by showing that the
discriminatory treatment has a reasonable basigcsssary for the plan, is proposed in good
faith, and the discrimination is reasonable witiat context. See In re Ambanc La Mesa
Ltd. P’ship,115 F.3d 650, 656 (9th Cir. 1997 re Genesis Health Ventures In266
B.R. 591, 611 (Bankr. D. Del. 2001 re AztedCo., 107 B.R. 585, 590 (Bankr. M.D. Tenn.
1989); Inre Rochem Ltd.58 B.R. 641, 643 (Bankr. D.N.J. 1983} re Buttonwood
Partners, Ltd.111 B.R. 57, 63 (Bankr. S.D.N.Y. 1990).

1. The MRC/Marathon Plan Does Not Discriminate
Unfairly Against Class 6 or 9

It is undisputed that the MRC/Marathon Plan doesdmrecriminate at all
against Class 6 Claims, much less discriminateidypnfdecause there is no other class of
the same priority with the same collateral. Furtlzes the Court previously found, the
MRC/Marathon Plan was proposed in good faith wisttrang likelihood of success.

Similarly, there is no unfair discrimination of G&9 because as the Court
previously found, the classification structure aliferent treatment of Class 8 and Class
9 were necessary to the reorganization and were dooe for the purpose of

gerrymandering an impaired consenting class.
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2. The MRC/Marathon Plan is Fair and Equitable
to Class 6 and Class 9

Undersecured creditors such as the Noteholdererarited only to (a)
payment in full in the value of the secured claina &b) an unsecured deficiency claim.
See In re Lakeside Global 1116 B.R. 499, 512 (S.D. Tex. 1989); 11 U.S.C. §(&ap
Pursuant to section 1129(b)(2)(A) of the BankrupBnde, a plan is fair and equitable,
and thus confirmable over the objection of a clafssecured creditors, if it meets one of
the three alternatives in subsections (i)-(i§ee Matter of Briscoe Enters., Ltd,, 1994
F. 2d 1160, 1168 (5th Cir. 1993). A plan compldgth 11 U.S.C. § 1129(b)(2)(A)(iii)
requiring the indubitable equivalent of the secumtaim by providing the secured
creditor the value of its collateralSee Matter of Sandy Ridge Dev. Cp&B81 F.2d
1346, 1350 (5th Cir. 1989).

In conducting an inquiry into indubitable equivatena court must examine (i)
whether the treatment that an impaired, non-comsgsecured creditor receives under
the plan is “completely compensatory,” and (ii) tikelihood that the secured creditor
will receive paymentlin re San Felipe @ Voss, Ltd.15 B.R. 526, 529 (S.D. Tex.

1990). Courts routinely find that cash or cashiemjant in an amount equal to the value
of the secured creditors’ collateral are completeljnpensatory and constitute the
indubitable equivalentSee, e.g., In re Wiersma24 B.R. 92, 112 [9Cir. B.A.P. 2004),
rev'd. on other grounds, 483 F.3d 933 (9ir. 2007) (recognizing that with respect to
indubitable equivalence, “cash is king.I);re San Felipe @ Voss, Ltd.15 B.R. at 529
(noting that section 1129(b)(2)(A)(iii) does nointain a requirement of strict cash
equivalence, thereby implying that strict cash ealeince would satisfy that sectioh);

re Keller,157 B.R. 680, 684 (Bankr. E.D. Wash. 1993)(anncitytract, which is a cash
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equivalent, was indubitable equivalent of partedéase of secured creditor’s lien on real
estate.

The Court determined that the fair market valu¢hef Timberlands is not
greater than $510 million. The MRC/Marathon Plaavjzles the Noteholders with an
immediate cash payment of $530 million, less adjestts. Accordingly if the Plan
provides a minimum of $510 million to the Notehakland maintains the Noteholders’
lien on the Headwaters Litigation, if any, providee Noteholders with the indubitable
equivalent of their secured claim in compliancehwtite cram down provisions of the
Bankruptcy Code, and is thus fair and equitabl€lass 6. The MRC/Marathon Plan is
also fair and equitable to Class 9 (consisting prilym of the Noteholders’ unsecured
deficiency claim) because no Holder of any Claimimterest junior to Class 9 will
receive or retain any propertySeell U.S.C. 1129(b)(2)(B)(ii)). The same is true for
Classes 10, 11 and 12 under the MRC/Marathon Plan.

3. The Noteholders Do Not Have a Right to Credit
Bid Under the MRC/Marathon Plan

By complying with section 1129(b)(2)(A)(iii) of thBankruptcy Code, the
MRC/Marathon Plan is confirmable over the objectidrthe Noteholders. No additional
right to credit bid is required under this provisioSee In re Criimi Mae, Inc251 B.R.
796, 806 (Bankr. D. Md. 2000)n re Broad Assocs. Ltd. P’shid25 B.R. 707, 711
(Bankr. D. Conn. 1991).

The MRC/Marathon Plan constitutes a transfer okt@ssinder section
1123(a)(5)(B) of the Bankruptcy Code and thus agitrto credit bid in a sale is not
implicated. The Bankruptcy Code provides protecfior undersecured creditors in this

situation by giving them the right to make an etactunder section 1111(b)(2) of the
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Bankruptcy Code. As the Court previously founa Moteholders had the right to make
such election, but chose not to avail themselvabaifprotection and cannot now claim a
right to credit bid.See Broad Associateb25 B.R. at 712.

No additional marketing of the Timberlands is neeeg to satisfy the
Bankruptcy Code. The marketing done pre-petitibie, termination of exclusivity and
the various expressions of interest of other pakbtdders are a sufficient market test.
See Bank of America Nat'l Trust & Sav. Ass’'n v. R0O3aSalle St. P’shjib26 U.S. 434
(1999).

The treatment of Classes 6, 9, 10, 11 and 12 igstigfe requirements of
section 1129(b) of the Bankruptcy Code; such treatndoes not discriminate unfairly,
and is fair and equitable within the meaning oftisec1129(b)(2)(A), 1129(b)(2)(B) and
1129(b)(2)(C) of the Bankruptcy Code, as applicable

V. THE REQUIREMENTS OF SECTION 1129(c) OF THE BANKRUPT CY
CODE_ARE MET BY CONFIRMING THE MRC/MARATHON PLAN

As set forth below, the Indenture Trustee Plansfad meet the
requirements for confirmation set forth in sectibfi?9(a) and (b) of the Bankruptcy
Code. It is well settled that reorganization plans preferred to liquidation planSsee,
e.g., In re Valley View Shopping Center, |.F60 B.R. 10, 40-41 (Bankr. D. Kan. 2001)
(competing liquidation plan was unconfirmable, liuit were confirmable, the court
would confirm the reorganization plan over the iggiing plan) (citations omitteddn re
Holley Garden Apartments, Lid®238 B.R. 488, 495 (Bankr. M.D. Fla. 1999) (comiing
debtor’s reorganization plan over alternative ltating plan despite preference of
creditors). The Indenture Trustee Plan is a ligiah of Scopac and will result in the

liquidation of the Palco Debtors. The MRC/Marathdétlan provides for the
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reorganization of all of the Debtors. Even if thelenture Trustee Plan met the
requirements of section 1129(a) and (b) of the Baptky Code, as required by section
1129(c) of the Bankruptcy Code, (i) the preferenufethe Debtors’ Creditors and Equity
Interest Holders for the MRC/Marathon Plan dematstthat the MRC/Marathon Plan is
preferred over the Indenture Trustee Plan, anda@i)indicated by the statements of
support by the various governmental and regulatagencies, the public is

overwhelmingly in favor of the MRC/Marathon Planeovhe Indenture Trustee Plan.
Therefore, the MRC/Marathon Plan should be confirme

V. THE MRC/MARATHON PLAN COMPLIES WITH SECTION 1129(d) OF
THE BANKRUPTCY CODE

The principal purpose of the MRC/Marathon Planegher the avoidance
of taxes nor the avoidance of Section 5 of the Besl Act of 1933, and no party has
objected to the confirmation of the Plan on anyhsggounds. Accordingly, the
MRC/Marathon Plan satisfies section 1129(d) ofBaekruptcy Codé.

VI. THE DISCHARGES, RELEASES, EXCULPATIONS, INJUNCTIONS AND

RELATED PROVISIONS IN THE MRC/MARATHON PLAN ARE
APPROPRIATE

Pursuant to section 1123(b)(3) of the Bankruptcyl€ahe discharges,
releases, exculpations and injunctions set fortlthen MRC/Marathon Plan, including,
without limitation, Article X of the MRC/Marathon |&, and implemented by the
Confirmation Order, constitute good faith compraesisand settlements of the matters
covered thereby. Such compromises and settlemargs made in exchange for

substantial consideration and are hereby approsdaira equitable, reasonable and in the

6 Section 1129(e) of the Bankruptcy Code is not @hbecause this is not a small
business case within the meaning of the Bankruptumyje.

116/ 119



Case 07-20027 Document 3088 Filed in TXSB on 06/06/2008 Page 117 of 119

best interests of the Debtors, the Estates, theganized Entities, the Plan Proponents,
the Litigation Trustee, Creditors and Equity Intgrelolders. The releases contained in
Article X of the MRC/Marathon Plan are, under thiecemstances presented, fair,
reasonable and necessary to the successful effiectud the MRC/Marathon Plan and
justified by the substantial consideration contidabiunder the MRC/Marathon Plan for
the benefit of the Holders of Allowed Claims. Eaolh the discharge, release,
indemnification, and exculpation provisions sethdn the MRC/Marathon Plan:

* is within the jurisdiction of the Court under 283JC. 88 1334(a), (b), and (d);

* is an essential means of implementing the MRC/MaratPlan pursuant to
section 1123(a)(5) of the Bankruptcy Code;

* is an integral element of the settlements and &etiens incorporated into the
MRC/Marathon Plan;

* confers material benefit on, and is in the bestregts of, the Debtors, their
estates, and the holders of Claims and Interests;

* is important to the overall objectives of the MRG#dthon Plan to finally
resolve all Claims among or against the partiesvierest in the Cases with
respect to the Debtors, their organization, cap#a#bn, operation, and
reorganization; and

* is consistent with 11 U.S.C. 88 105, 1123, and 1H2®@l other applicable
provisions of the Bankruptcy Code.

The failure to effect the discharge, release, indéoation, and
exculpation provisions described in Article X ofetitMRC/Marathon Plan would
seriously impair the MRC/Marathon Plan Proponentility to confirm the
MRC/Marathon Plan.

Accordingly, the discharges, and the releases @Réleased Parties and

the exculpation of the Exculpated Parties as seh fm the MRC/Marathon Plan are
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consistent with sections 105, 524, 1123, and 1128e0Bankruptcy Code and applicable
law in the Fifth Circuit.

VIl. CONFIRMATION OF THE MRC/MARATHON PLAN

Subject to the three technical corrections requirkdrein, the
MRC/Marathon Plan complies with all of the requieats of the Bankruptcy Code and
should be confirmed.

VIll.  DENIAL OF CONFIRMATION OF THE INDENTURE TRUSTEE PLA N

The Indenture Trustee Plan is not proposed in datld as required by
section 1129(a)(3) of the Bankruptcy Code becaugeladen with conflicts of interest
between Beal, the largest Noteholder, and the dtleeeholders. Further, the Indenture
Trustee Plan is not designed to facilitate a reaagdion of Scopac’s business but rather
to effectuate a foreclosure of the Timberlan8ge In re Sun Country64 F.2d at 408.

The Indenture Trustee Plan is not feasible as reduby section
1129(a)(11) of the Bankruptcy Code because therpoisvidence of how Debtors’
operations, which are suffering from negative ctistv, will be funded during the 10
month marketing and sale process contemplatedéinttenture Trustee Plan.

Further, there is no certainty as to the ultimaigeln. Thus, there is no
reasonable likelihood that the necessary regulappyoval will be obtained.

The prospect of a purchase offer from Beal, HarvardThe Nature
Conservancy or any other bidder that would yieldearto the Indenture Trustee or to any
of the Debtors’ Estates, jointly or severally, oprasent value basis than what is being

offered under the MRC/Marathon Plan is highly spetove.
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Finally, the Indenture Trustee Plan, as amendegljinres resolicitation
because the amendments dramatically reduced thevemsc to unsecured creditors,
including the unsecured deficiency claim of the éthatiders.

Confirmation of the Indenture Trustee Plan shoddibnied.

IX. DENIAL OF CONFIRMATION OF THE DEBTORS’ PLAN, PALCO
ALTERNATIVE PLAN AND SCOPAC ALTERNATIVE PLAN

The Debtors’ Plan, the Palco Alternative Plan amel $copac Plan have
each been voluntarily withdrawn. [Docket No. 2848lccordingly, confirmation of each
of these plans should be denied.

X. DENIAL OF THE MOTION TO APPOINT CHAPTER 11 TRUSTEE

The Indenture Trustee’s Motion to Appoint a ChagdterTrustee Pursuant
to section 1104 of the Bankruptcy Cd@mcket No. 2092] should be denied because the
Indenture Trustee has failed to meet its burdearthEr, the Court concludes that the
MRC/Marathon Plan should be confirmed and, accaoigiinthe Indenture Trustee’s

Motion to Appoint Chapter 11 Trustee should be dérais moot.

Dated: 06/06/2008

RICHARD S. SCHMIDT
United States Bankruptcy Judge
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